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Special Note Regarding Forward-Looking Statements

We have made statements in this Annual Report on Form 10-K (the “Annual Report”) in, among other sections, Item 1 - “Business,” Item 1A - “Risk Factors,” Item 3 - “Legal Proceedings,” and Item 7 - “Management’s Discussion and Analysis of Financial Condition and Results of Operations” that are forward-looking statements. Forward-looking statements convey our current expectations or forecasts of future events. Forward-looking statements include statements regarding our future financial position, business strategy, budgets, projected costs, plans and objectives of management for future operations. The words “may,” “continue,” “estimate,” “intend,” “plan,” “will,” “believe,” “project,” “expect,” “anticipate” and similar expressions may identify forward-looking statements, but the absence of these words does not necessarily mean that a statement is not forward-looking.

Any or all of our forward-looking statements in this Annual Report may turn out to be inaccurate. We have based these forward-looking statements on our current expectations and projections about future events and financial trends that we believe may affect our financial condition, results of operations, business strategy and financial needs. They may be affected by inaccurate assumptions we might make or unknown risks and uncertainties, including the risks, uncertainties and assumptions described in Item 1A - “Risk Factors.” In light of these risks, uncertainties and assumptions, the forward-looking events and circumstances discussed in this Annual Report may not occur as contemplated and actual results could differ materially from those anticipated or implied by the forward-looking statements.

You should not unduly rely on these forward-looking statements, which speak only as of the date of this filing. Unless required by law, we undertake no obligation to publicly update or revise any forward-looking statements to reflect new information or future events or otherwise.

Our fiscal year ends on April 30. References to fiscal 2019 are to the fiscal year ended April 30, 2019.

Special Note regarding Reverse Stock Split

At the special meeting of our stockholders on March 8, 2019, our stockholders approved a proposal to amend our Certificate of Incorporation to affect a reverse split of our common stock at a ratio to be determined by the Company’s Board of Directors within a specific range. After the special meeting of stockholders, the Company’s Board of Directors convened and decided to initiate the reverse split, chose a ratio, and directed management to take the necessary steps to effectuate the reverse split as soon as possible. Pursuant to the direction of the Board, the Company filed a Certificate of Amendment to our Certificate of Incorporation to affect a one-for-twenty reverse stock split of our common stock (the “Reverse Stock Split”). As of the close of markets on March 11, 2019, the effective date of the Reverse Stock Split, every twenty shares of issued and outstanding common stock were combined into one issued and outstanding share of common stock, without any change in the par value per share. Any fractional shares in connection with the Reverse Stock Split were rounded up to the nearest whole share and no cash payments were made to stockholders in lieu of fractional shares. The common stock began trading on a reverse stock split-adjusted basis on the Nasdaq Stock Market (“Nasdaq”) on March 12, 2019. All share and per share data included in this annual report has been retroactively restated to reflect the Reverse Stock Split.
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PART I

ITEM 1. BUSINESS

Overview

Nearly 70% of the Earth’s surface is covered by water, and over 40% of the world’s population lives within approximately 150 miles of a coast. Thousands of information gathering and/or power systems are deployed in the oceans today to increase our understanding of weather, climate change, biological processes, and marine mammal patterns as well as supporting exploration and operations for industries such as oil and gas. Most of these systems are powered by battery, solar, wind, fuel cell, or fossil fuel generators that may be unreliable and expensive to operate while they also may be limited in their ability to deliver ample electric power. These current systems often necessitate significant tradeoffs in sensor accuracy, data processing and communications bandwidth and frequency in order to operate given limited available power. More persistent power systems requiring less maintenance, such as our products, may have the ability to save costs over these current systems. Equally important are increases in available power may allow for better sensors, faster data sampling and higher frequency communication intervals up to real-time which could improve scientific and economic returns.

Founded in 1984 and headquartered in Monroe Township, New Jersey, we believe we are the leader in ocean wave power conversion technology. Our PB3 PowerBuoy® is our first fully commercial product which generates electricity by harnessing the renewable energy of ocean waves. In addition to our PB3 PowerBuoy®, we continue to develop our PowerBuoy® product line based on modular, ocean-going buoys, which we have been periodically ocean testing since 1997. In November 2018 the Company announced additional complementary products, the hybrid PowerBuoy® and subsea battery solutions which leverage our existing expertise in offshore power systems while expanding our product line beyond our flagship PB3 PowerBuoy® offering.

The PB3 PowerBuoy® generates power for use in remote offshore locations, independent of a conventional power grid. It features a unique onboard power take-off (“PTO”) system, which incorporates both energy storage and energy management and control systems. The PB3 generates a nominal name-plated capacity rating of up to 3 kilowatts (“kW”) of peak power during recharging of the onboard batteries. Power generation is deployment-site dependent whereby average power generated can increase substantially at very active sites. Our standard energy storage system (“ESS”) has an energy capacity of up to a nominal 150 kilowatt-hours (“kWh”) to meet specific application requirements. We believe there is a substantial addressable market for the current capabilities of our PB3, which we believe could be utilized in a variety of applications.

In addition to leveraging earlier design aspects of our autonomous PowerBuoy®, the PB3 has undergone extensive factory and in-ocean design validation testing. Currently, our engineering efforts are continuing to expand the PowerBuoy® capability with simplified deployment and mooring options and working together with our customer base to ensure flexible systems integration and to optimize energy output. Our marketing efforts are focused on applications in remote offshore locations that require reliable and persistent power and communications, either by supplying electric power to payloads that are integrated directly in or on our PowerBuoy® or located in its vicinity, such as on the seabed and in the water column.

Based on our market research and publicly available data, we believe that numerous markets have a direct need for our PowerBuoy® including oil and gas, defense and security, science and research, and communications. Depending on payload power requirements, sensor types and other considerations, we have found that our PowerBuoy® could satisfy several application requirements within these markets. We believe that the PB3 consistently generates sufficient power to meet the requirements of many potential customer applications within our target markets.

Since fiscal 2002, government agencies have accounted for a significant portion of our revenues. These revenues were largely for the support of our development efforts relating to our technology. Today our goal is to generate the majority of our revenue from the sale or lease of our products, and sales of services to support our business operations. As we continue to develop and commercialize our products, we expect to have a net loss of cash from operating activities unless and until we achieve positive cash flow from the commercialization of our products and services. During fiscal 2018 we continued work on projects with the U.S. Department of Defense (“DOD”), Mitsui Engineering and Shipbuilding Co., Ltd. (“MES”), and commenced work with Premier Oil (“PMO”) and Eni S.p.A. (“Eni”). During fiscal 2019 we continued work with PMO and Eni and commenced work with Enel Green Power (“EGP”), the U.S. Navy Small Business Innovation Research (“U.S. SBIR”) program, and a leading oil & gas operator.
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We were incorporated under the laws of the State of New Jersey in April 1984 and began commercial operations in 1994. On April 23, 2007, we reincorporated in Delaware. Our principal executive offices are located at 28 Engelhard Drive, Suite B, Monroe Township, New Jersey 08831, and our telephone number is (609) 730-0400. Our website address is www.oceanpowertechnologies.com. We make available free of charge on our website our Annual Reports on Form 10-K, Quarterly Reports on Form 10-Q, Current Reports on Form 8-K and all amendments to those reports as soon as reasonably practicable after such material is filed electronically with the SEC. The information on our website is not a part of this Annual Report. Our common stock has been listed on Nasdaq since April 24, 2007, and since July 2015, our common stock has been listed on the Nasdaq Capital Market. Our fiscal year begins on May 1 and ends on April 30. When we refer to a particular fiscal year, we are referring to the fiscal year ending on April 30 of that year.

Competitive Advantages

We are commercializing our PB3 PowerBuoy® by targeting customers principally in four markets that require reliable and persistent power sources in remote offshore locations (as discussed in further detail below). We believe that our wave energy products and services, and our existing commercial relationships provide the following competitive advantages in our target markets.

· Numerous applications within multiple, major market segments. We have designed our PB3 PowerBuoy® to address multiple offshore applications around the world. In particular, we are targeting customers with multiple applications within the oil and gas, defense and security, science and research, and communications markets.

· Considerable life-cycle cost savings over current solutions for many applications. Our PB3 PowerBuoy® is designed to operate over extended intervals between required servicing, compared to several current solutions which we found to require more servicing using offshore vessels. We believe that our PB3 PowerBuoy® reduces costs over multi-year operations compared with current solutions. These cost reductions are mostly due to reduced vessel and personnel servicing activities.

· Real-time data communications. Some current solutions with less available power than our PowerBuoy® may have limited communication capabilities or may be able to communicate data only over shorter periods due to power limitations. Some current solutions may only make data accessible upon physical retrieval of the sensor. Our PowerBuoy® can be equipped with a variety of communications equipment, such as 4G LTE, satellite (VSAT) and Wi-Fi, which enables the transmission of data on a more frequent basis. We believe that more frequent data communication could enable an end-user to more quickly and proactively make data-driven decisions which could result in economic advantages.

· Increased power and persistence compared to certain current solutions. We have found that our PowerBuoy® may provide substantially increased power and persistence than certain existing battery and solar powered systems. We believe that this may allow additional sensors to be employed at the same site, a higher sensor data transmission rate to be achieved, extended operation and reduced downtime, and improved operational costs for the customer. Enabling these new capabilities may contribute to enhanced operations through real-time decision making and increased life-cycle cost savings.

· Standard transportation and deployment. Our PB3 PowerBuoy® does not require special handling or transportation, and instead uses conventional transportation and handling methods that are economical and readily available in standard marine operations. This may result in lower global transportation and deployment costs than current solutions. Our PB3 PowerBuoy® can be deployed using conventional vessels and conventional marine cranes and lifts.

· Modular and scalable designs. Our PB3 PowerBuoy® is designed with a modular ESS which allows us to tailor its configuration to specific application requirements, including expansion of energy storage capacity, potentially allowing for a more customized solution and potential cost savings for our customers. We believe that our PowerBuoy® is scalable to higher power levels, and multiple PowerBuoys® may also be installed in an array in order to achieve higher levels of aggregate power, although we have not yet demonstrated a PowerBuoy® array.
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· Flexible electrical, mechanical and communication interfaces for sensors. The PB3 PowerBuoy® can be equipped with payloads, either mounted on or within the PowerBuoy®, or tethered to the PowerBuoy®. The PB3 PowerBuoy® has mechanical and electrical interfaces which allow for simplified integration of payloads, creating flexibility for the end-user.

· Environmentally benign and aesthetically non-intrusive system design. We believe that our PB3 PowerBuoy® does not present significant risks to marine life, or emit significant levels of pollutants, and therefore has minimal environmental impact as compared to some other current solutions. We believe there is no significant audible impact and our system does not have a negative effect on marine life, as validated by the U.S. Navy and Department of Energy (“DOE”).

· Ocean and factory-tested technology. Our PB3 PowerBuoy® is designed to be durable, with a three-year interval between required maintenance activities. The PB3 has survived hurricanes and tropical storms during harsh sea conditions. Since 1997 we have conducted ocean tests to demonstrate the viability of our technology. In 2011, we conducted multiple ocean tests of the predecessor PB3 PowerBuoy® under a contract with the U.S. Navy. More recently, we conducted multiple ocean tests of our current generation PB3 PowerBuoy®. Commercial versions of the PB3 have been successfully deployed for MES and Eni. The MES PB3 PowerBuoy® performed well in a challenging shallow-water, high-current environment, and achieved its performance and duration objectives. The Eni PB3 PowerBuoy® deployed in the Adriatic Sea has been in the water for over seven months (as of June 2019) and has generated over one megawatt-hour of energy. In 2015, we instituted factory-based PTO-accelerated life testing which simulates continuous operations under extremely harsh conditions. During the 2018 fiscal year, we also implemented additional features to the PB3 PowerBuoy® design to accommodate heavy top-side payloads and seafloor-based payloads. Further, we continue to focus on standardizing manufacturing and production testing procedures and to work closely with our supply base to ensure production repeatability.

· Efficient design in harnessing wave energy. We have designed and validated our PB3 PowerBuoy® for maximized power generation in average ocean wave conditions through optimized mechanical to electrical wave energy conversion. We have designed the onboard ESS to provide several days of continuous rated power during periods of low or no wave activity, depending on payload power consumption. The PB3 PowerBuoy® is equipped with a variety of communication capabilities including satellite, cellular, and Wi-Fi that are capable of transmitting payload data in real time (e.g., sensors or equipment that require power and communications capabilities), subject to the limits of the service provider.

· Prior commercial relationships enabled the development of our technology. Our prior and existing relationships with the U.S. Navy, DOE, U.S. Department of Homeland Security, MES, Eni and PMO have allowed us to develop our PB3 PowerBuoy® for a variety of needs in various industries. We believe these relationships have helped position us within the private sector in support of commercialization, which we believe enhances our market visibility and attractiveness to our prospective customers. For example, in 2011 our PowerBuoy® provided persistent power to an integrated radar and sonar system, significantly extending the U.S. Navy’s surveillance range. We have also demonstrated persistent maritime vessel detection with the U.S. Department of Homeland Security by integrating a hydrophone onto our PowerBuoy® and demonstrating enhanced maritime traffic detection. In each instance, the resulting data have informed our next round of design iterations to improve critical operations and reliability.
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Business Strategy

We continue to commercialize our PB3 PowerBuoy® for use in remote offshore power and real-time data communications applications. To achieve this goal, we are pursuing the following business objectives:

· Sell and/or lease the PB3 PowerBuoy®. We believe our PB3 PowerBuoy® is well-suited for many remote offshore applications. We have investigated potential market demand for both PowerBuoy® sales and leases within our selected markets, and we intend to sell and lease the PB3 PowerBuoy® to these markets. Additionally, we intend to provide services associated with product sales and leases such as maintenance, remote monitoring and diagnostic, application engineering, planning, training, and logistics support required for the PB3 PowerBuoy® life-cycle. We continue to increase our commercial capabilities through new hires in marketing, sales, and application support, and through engagement of expert market consultants in various geographies.

· Expand product offerings by adding new complimentary products that are cost efficient and designed for shorter and faster deployments, which will create a system solutions approach for our customers. We are currently developing two new complementary products to our PB3 PowerBuoy®, the hybrid PowerBuoy® and subsea battery solutions. These products build on our existing expertise in offshore power systems and are targeted for a near term deployment. The hybrid PowerBuoy® is to be highly complementary to the PB3 PowerBuoy® by providing the Company the opportunity to address a broader spectrum of customer deployment needs, including low-wave environments, with the potential for greater Company integration within each customer project. The hybrid PowerBuoy® is primarily intended for shorter term deployment applications such as eROV and AUV inspections and short-term maintenance, topside surveillance and communications, and subsea equipment and controls. The subsea battery solutions are expected to offer the possibility of creating a sea floor energy storage solution for remote offshore operations. These subsea battery systems will contain lithium ion batteries, which provide high power density to supply power that can enable subsea equipment, sensors, communications, AUVs and electric remotely operated vehicles (eROV) recharge. Ideal for many remote offshore customer applications, these subsea battery systems are anticipated to be high performance, cost-efficient, and quickly deployable.

· Concentrate sales and marketing efforts in specific geographic markets. We are currently focusing our marketing efforts on parts of North America, Europe, South America and Asia. We believe that each of these areas has sizable end market opportunities, political and economic stability, and high levels of industrialization and economic development.

· Expand our relationships in key market areas through strategic partnerships and collaborations. We believe that strategic partners are an important part of commercializing a new product. Partnerships and collaborations can be used to improve the development of overall integrated solutions, create new market channels, expand commercial know-how and geographic footprint, and bolster our product delivery capabilities. We believe that offering a turn-key solution, and not just power, is key to securing long term success.

· Commercial collaborations. We believe that an important element of our business strategy is to collaborate with other organizations to leverage our combined expertise, market presence and access, and core competences across key markets. We have formed such a relationship with several well-known groups, including Modus Seabed Intervention Ltd. (“Modus”), Saab Seaeye Ltd. (“Saab”), NEC Energy Solutions (“NEC”), Acteon Field Life Service Ltd. (“Acteon”), MES, PMO and Eni. We continue to seek other opportunities to collaborate with application experts from within our selected markets.

· Outsourcing of fabrication, deployment and service support. We outsource all fabrication, anchoring, mooring, cabling supply, and in most cases deployment of our PowerBuoy® to minimize our capital requirements as we scale our business. Our PTO is a proprietary subsystem and is assembled and tested at our facility. We believe this distributed manufacturing and assembly approach enables us to focus on our core competencies and ensure a cost-effective product by leveraging a larger more established supply base. We also continue to seek strategic partnerships with regard to servicing of our PB3 PowerBuoy®.

· PB3 cost reduction and PowerBuoy® product development. Our engineering efforts are focused on customer application development for PB3 sales, cost reduction of our PB3 PowerBuoy® and improving the energy output, reliability, maintenance interval and expected operating life of our PowerBuoy®. We continue to optimize manufacturability of our designs with a focus on cost competitiveness, and we believe we will be able to address new applications by developing new products that increase energy output.

In addition, we are developing complementary products, the hybrid PowerBuoy® and subsea battery solutions which leverage our existing expertise in offshore power systems while expanding our product line beyond our flagship PB3 PowerBuoy® offering.

Market Opportunities

The National Oceanographic and Atmospheric Administration (“NOAA”) Ocean Enterprise Report for 2016 estimated that the annual market for what NOAA describes as the “Ocean Enterprise” is $8.5 billion. The report addressed for-profit and not-for-profit businesses that support ocean measurement, observation and forecasting. Among the market sectors included in the report are oil and gas, defense and security, and science and research. We believe that this report addresses only a segment of the potential market opportunities that we are targeting.
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Oil and Gas

We believe the offshore oil and gas industry is undergoing a significant transformation as it continues to invest in new technologies that enable cost savings and the digitization of operations. The industry encompasses more than 10,000 offshore sites, including exploration, production, reservoir management, and sites pending decommissioning based on information from the U.S. Bureau of Safety and Environmental Enforcement and industry organizations and publications. We believe that we have opportunities to implement one or more PB3 PowerBuoys® at a large number of these sites to provide power in applications that are not currently possible, or to displace current power solutions.

Defense and Security

We believe that our PB3 PowerBuoy® is uniquely positioned to be used to provide power and communications for multiple applications within the defense and security markets. The PB3’s ability to power multiple payloads may be an attractive feature for these markets, as their systems can be easily integrated into other PowerBuoy® applications allowing their operation to be concealed. An example application for domestic and international defense departments and defense contractors includes forward deployed energy and communications outposts (which is a current U.S. Department of Defense program), both above and below sea surface. Other example applications include early detection and warning systems, remote sensing stations, high frequency radar, sonar, electro-optical and infrared sensors for maritime security, network communications systems, and unmanned underwater vehicle docking stations. According to a 2014 Frost and Sullivan report, market expenditures for global security reached $29.0 billion in 2012 and are projected to reach $56.5 billion in 2022. Maritime security expenditures were approximately 45% of the global security market.

Science and Research

The science and research market provides environmental intelligence to the entire ocean enterprise, which supports ocean measurement, observation and forecasting, and is an important provider of information to maritime commerce and the entire “blue economy.” Maritime commerce and the scientific community depend on information in areas such as meteorology, climate change, ocean currents, and biological processes to inform operations and development. These groups often require a power and communications solution in remote offshore locations. According to NOAA’s 2016 Ocean Enterprise report, the total U.S. available ocean observing market from 2017 through 2021 for ocean-based systems infrastructure is projected to be $2.0 billion.

Communications

We believe that opportunities also exist in other markets such as communications. The addition of near shore and offshore cellular and Wi-Fi platforms with reliable and persistent power could open new market opportunities for telecommunications carriers by displacing a portion of the maritime satellite communications market, while potentially decreasing communications costs for the marine and offshore oil and gas industries. According to an industry research paper titled “Prospects for Maritime Satellite Communications” in 2015 the global maritime satellite communications market had already reached close to 338,000 terminals, with $1.7 billion in revenue at the satellite communications service provider level. The report also noted that the value of the maritime satellite communications market is expected to continue to grow over the next decade, with a 10-year compound annual growth rate of 5% in terminals and revenue, primarily due to the increasing need for maritime data communications.
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Implementation Strategy

We have made significant progress in redesigning and validating our commercial-ready PB3 PowerBuoy® for use in remote offshore applications. Since 2015, we have brought the PB3 from initial concept to a full-scale design. We have performed multiple prototype iterations. During this time, we have conducted a number of in-ocean tests in combination with our facility-based accelerated life testing to validate our commercial-ready PB3 PowerBuoy® and to prepare for low rate initial production. In 2017, we relocated our corporate headquarters to Monroe Township, New Jersey. We believe that this new facility will allow us to expand our manufacturing capabilities and to move toward higher volume PowerBuoy® production. In fiscal 2019 we made progress in marketing our PB3 PowerBuoy®, as evidenced by the volume of proposals submitted to customers and requests for proposals from customers. In addition, during fiscal 2019 we introduced two new products, the hybrid PowerBuoy® and subsea battery solutions with prototypes set for release in Fall 2019. We have made substantial progress in transitioning from R&D to a commercialization focus with SELL, BUILD, SHIP as our motto and we intend to build on our success by implementing processes and solutions that cover the entire life cycle, from demand generation to closing the contract, and from channel strategies to customer care.

Since 2015, we have had initial introductions or meetings with nearly 200 companies and organizations within our target markets. A large proportion of these engagements (approximately 75%) were U.S.-based, while the remaining engagements occurred in Europe, Australia, and parts of Asia including Japan. One-third of all engagements have transitioned from initial introductions to advanced, confidential discussions around specific customer applications. Many of these discussions occur at the executive, decision-making level, as well as the implementation level.

As previously noted, several of these customer application discussions have resulted in requests for proposals. Many proposal requests are for projects where our PB3 PowerBuoy® is part of a larger solution demonstration, and typically include the potential lease or sale of one or more PB3 PowerBuoys®, as well as required services and maintenance support. Demonstration projects are a necessary step toward broad solution deployment and revenues associated with specific applications. A proposal phase typically lasts from three months to more than one year. During the demonstration project specification, negotiation and evaluation period, we are often subject to the prospective customer’s vendor qualification process, which entails substantial due diligence of our company and capabilities and may include negotiation of standard terms and conditions. Many proposals contain provisions which would mandate the sale or lease of the PB3 PowerBuoy® upon successful conclusion of the demonstration project.

We believe this is an accurate depiction of the overall sales cycle for new technology in each of our target markets, including the PB3 PowerBuoy®. However, cycle times for each step of the sales cycle will vary depending on several customer factors, including, but not limited to, technical evaluation, project priorities, the funding approval process, and alignment of new technology integration with the customer’s broader operational strategy. We believe that the resulting evidence of potential demand, vis-à-vis specific application proposal requests, are indicative of significant progress in our commercialization strategy. We believe that we have the potential for growth as a result of our positioning for higher volume production of our PB3 PowerBuoy® and the initial indications of demand for our PB3 PowerBuoy® in multiple customer applications.

Product and Technologies

The following is a summary of the development and history of our current PowerBuoy® product and our technologies.

Wave Energy

The energy contained in ocean waves is a form of renewable energy that can be harnessed to generate electricity. The interaction between the wind and the ocean surface causes energy to be transferred from the wind to the water. At first, small waves occur on the ocean surface. As this process continues, the waves become larger and the distance between the top of the waves becomes longer. Wave heights, and the amount of kinetic wave energy, depends on wind speed, wind duration and the distance covered. The vertical water motion caused by the passage of the waves moves the float component of our PowerBuoy®, creating mechanical energy which our proprietary technologies convert into usable electricity.

We believe that using wave energy for electricity generation has the following potential benefits, compared to existing incumbent solutions.
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· Scalability within a small site area. Due to the dense energy in ocean waves, we believe that multiple PowerBuoys® may be aggregated in an array that would occupy a reasonably small area to supply electricity to larger payloads. We believe the aggregation of a larger number of PowerBuoys® could offer end users a variety of advantages in availability, reliability and scalability. To date, we have not deployed an array of PowerBuoys® to test and validate our hypothesis, and we cannot assure that a PowerBuoy® array would generate the energy required to meet the needs of every prospective customer.

· Predictability. The generation of power from wave energy can be forecasted several days in advance. Available wave energy can be calculated with a high degree of accuracy based on satellite images and meteorological data, even when the wave field is hundreds of miles away and days from reaching a PowerBuoy®. Therefore, we believe end-users relying on PowerBuoys® for power may be able to proactively plan their logistics, payload scheduling and other operational activities based on such data and proactively, although actual testing has not yet been conducted.

· Constant source of energy. The annual occurrence of waves at certain specific sites can be relatively constant and defined with relatively high accuracy. Based on our studies and analyses of various sites of interest, we believe that we will be able to deploy our PowerBuoys® in locations where the waves could produce usable electricity for the majority of the year.

Methods for generating electricity from wave energy can be divided into two general categories: onshore systems and offshore systems. Our PowerBuoys® are the offshore type. Many offshore systems, including our PowerBuoy®, utilize a flotation device to harness wave energy. The heaving or pitching of the flotation device due to the force of the waves creates mechanical energy, which is converted into electricity by various technologies. Onshore and near shore systems are often located on a shore cliff or a breakwater, or a short distance at sea from the shore line, and typically must concentrate the wave energy before using it to drive an electrical generator. Although maintenance costs of onshore systems may be less than those associated with offshore systems, we believe there are a variety of disadvantages to the former. As waves approach the shore, their energy decreases, therefore, onshore and near shore wave power stations are not capable of exploiting the same amount of energy produced by waves in deeper water. In addition, suitable sites for onshore and near shore systems are limited and potential environmental and aesthetic issues may impede development of these systems due to wave power station size and proximity to communities.

Our principal product is our PB3 PowerBuoy®, which is designed to generate power for use independent of the power grid in remote offshore locations. It consists of a main hull structure loosely moored to the seabed and surrounded by a floating buoy-like device that can freely move up and down in response to the passage of the waves. The PTO device that includes an electrical generator, a power electronics system, our control system, and our ESS are sealed within the hull. As ocean waves pass the PowerBuoy®, the mechanical stroke action created by the rising and falling of the waves is converted into rotational mechanical energy by the PTO, which in turn, drives the electrical generator. The power electronics system then conditions the electrical output which is collected within an ESS. The operation of the PowerBuoy® is controlled by our customized, proprietary control system.

The control system uses sensors and an onboard computer to continuously monitor the PowerBuoy® subsystems as well as the characteristics of the waves which interact with the PowerBuoy®. The control system collects data from the sensors and the payloads and uses proprietary algorithms to electronically adjust the performance of the PowerBuoy®. We believe that this ability to optimize and manage the electric power output of the PowerBuoy® is a significant advantage of our technology.

In the event of large storm waves, the control system automatically locks the PowerBuoy® and electricity generation is suspended. However, the load center (either the on-board payload or one in the vicinity of the PowerBuoy®) may continue to receive power from the on-board ESS. When wave heights return to normal operating conditions, the control system automatically unlocks the PowerBuoy® and electricity generation and ESS replenishment recommences. This safety feature helps to prevent the PowerBuoy® from being damaged by storms.
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In March 2016, we announced a rebranding of our PowerBuoy® systems as part of our commercialization efforts and to closely align our PowerBuoy® products with the perceived best practices of analogous industries based on power generation and on-board energy storage capabilities. Under our new naming conventions, our current PowerBuoy® is referred to as the “PB3,” corresponding to “PowerBuoy® with a nominal name-plated capacity rating of three kilowatts.” References to the “APB350” on our website, and in our SEC filings including this Annual Report refers to earlier prototype PowerBuoys® containing earlier generation PTOs and other earlier technologies.

The PB3 has undergone design iterations focused on improving its reliability and survivability in the anticipated operating ocean environment and will continue to undergo further enhancements through customary product life cycle management. The PB3-A1 was an initial prototype that has now undergone in-ocean and accelerated life testing, and we believe that the PB3 achieved a maturity level for use by early adopters in fiscal 2017. We continue the process of commercialization of our product and we cannot assure you that we will be successful in our efforts to do so. We believe that the PB3 will generate and store sufficient power to address some application requirements in our target markets. Our engineering efforts are focused, in part, on increasing the energy output and efficiency of our PowerBuoys® and, if we are able to do so, we believe the PowerBuoy® would then be useful for additional applications where cost savings and additional power are required by our potential customers. We continue to explore opportunities in these target markets, although we have not yet developed any integrated solutions and product offerings in these potential markets. We believe that by increasing the energy output of our PowerBuoys® we may be able to address larger segments of our target markets. By improving our design and manufacturing, we also seek to reduce the cost of our PowerBuoys® through further design iterations and manufacturing ramp-up. In so doing, we seek to improve customer value, displace more incumbent solutions, and become a viable power source for additional applications in our target market segments.
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Deployments

We continue to receive important feedback from in-ocean trial deployments of our PowerBuoys®, as is customary in the marine industry for new vessels and products prior to final acceptance by their customers. If we are able to increase PowerBuoy® production, we anticipate that the need for in-ocean trials of our mature products will diminish. Deployment sites are selected based on minimum ocean depth, appropriate wave activity for power generation requirements of associated deployment payloads, and proximity to end-user operations. The PB3 can be transported over land to the deployment port using conventional transportation methods. Once at port, the PB3 can be lifted into the water or onboard a vessel using a readily available crane of appropriate capacity. The PB3 may then be towed to site using a standard vessel (if the location is within an appropriate distance from the port), or the PB3 may be carried aboard a vessel to its offshore location and craned into the water at site. The PB3 is then attached to the mooring system, which is installed during a separate operation, after which a brief commissioning process places the PB3 into operation. Recent deployments include off the coast of Kozushima Island, Japan for MES in April 2017 and in the Adriatic Sea for Eni in November 2018. The Company is planning to deploy in August 2019 a PB3 in the Central North Sea for PMO.

Product Insurance. We currently have a property loss and liability insurance policy underwritten by Lloyd’s Underwriters that covers the deployment and storage of our PowerBuoys®.

Site Approval. In the U.S., federal agencies regulate the siting of long-term renewable energy projects and related-uses located on the outer continental shelf (“OCS”), which is generally more than three miles offshore. OCS projects longer than one-year in duration are regulated by the U.S. Bureau of Ocean Energy Management (“BOEM”). For projects located within three miles of the U.S. shore regardless of duration, the adjacent state would be responsible for issuing a lease and other required authorizations for the location of the project. In either case, an assessment of the potential environmental impact of the project would be conducted in addition to other requirements. Generally, the same process applies to foreign sites where site approval is contingent on meeting both national and local regulatory and environmental requirements. In connection with issuing permits or leases enabling project use, the respective government agency often requires site restoration or other activities at the conclusion of the permit or lease period.

Environmental Approval and Compliance. We are subject to various foreign, federal, state and local environmental protection and health and safety laws and regulations governing, among other things: the generation, storage, handling, use and transportation of hazardous materials; the emission and discharge of hazardous materials into the ground, air or water; and the health and safety of our employees. In addition, in the U.S., the construction and operation of PowerBuoys® offshore would require permits and approvals from the U.S. Coast Guard, the U.S. Army Corps of Engineers and other governmental authorities. These required permits and approvals evaluate, among other things, whether a project is in the public interest and ensure that the project would not create a hazard to navigation. Other foreign and international laws may require similar approvals. We provide you with additional information under “Regulation” below.

Research and Development

Our team has a broad range of experience in mechanical, electrical, and ocean engineering. We have engaged in extensive efforts to develop the PowerBuoy®, improve PowerBuoy® efficiency, reliability and power output, and improve manufacturability while reducing cost and complexity. Our recent efforts have been focused on optimizing our PowerBuoys® in order to balance customer cost (both capital and operating expenses) with power output of our PowerBuoys®. Such efforts include the development of scalable, higher efficiency, lower cost, higher reliability and less customized PTO systems, and the use of higher energy density and lower weight energy storage technologies. We continue to seek to increase the capabilities of our PowerBuoy® systems by designing flexible interfaces and rendering them sensor and payload agnostic.

We have also focused on the development and implementation of accelerated testing regimens and techniques known as accelerated life testing. Such methods accelerate failures in a laboratory environment, as compared to more lengthy and expensive full-scale ocean deployments during normal use and extreme conditions. This testing allows us to quantify the life characteristics of critical components and subsystems which would normally require several years of operation in ocean conditions to achieve similar levels of wear and tear. Accelerated life testing is used successfully in other industries such as automotive and aerospace and is a critical enabler for rapid product and technology development and maturation.

It is our intent to fund the majority of our future research and development expenses with sources of external funding, including cost sharing obligations under customer contracts. However, we cannot assure you that we will be successful in our efforts to secure additional contracts. If we are unable to obtain external funding, we may curtail our research and development expenses or reduce the scope of our operations as necessary to lower our operating costs.
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In addition to improving and optimizing our PB3 PowerBuoy® we have spent considerable effort in developing two new complementary products, the hybrid PowerBuoy®, and subsea battery solutions. These products build on our existing expertise in offshore power systems and are targeted for first deployment in Fall 2019.

· hybrid PowerBuoy® - The Company is in the process of creating a hybrid PowerBuoy® that will be a smaller liquid-fueled surface buoy, compared to the wave power based PB3 PowerBuoy®, capable of providing reliable power in remote offshore locations. This product is to be highly complementary to the PB3 PowerBuoy® by providing the Company the opportunity to address a broader spectrum of customer deployment needs, with the potential for greater Company integration within each customer project. It is primarily intended for shorter term deployment applications such as eROV and AUV inspections and short-term maintenance, topside surveillance and communications, and subsea equipment and controls. The hybrid PowerBuoy® is anticipated to be a lightweight, quickly deployable and cost-effective solution. The design is also anticipated to have a high payload capacity for communications and surveillance, with the capability of being tethered to subsea payloads and battery packs or with a conventional anchor mooring system. The Company intends to design the hybrid PowerBuoy®, with a Stirling engine, to outperform traditional diesel buoys, which we believe to have more frequent service and refueling intervals. We believe the hybrid PowerBuoy® will be able to operate in an environmentally safer manner using more robust fuels, while operating over a wider temperature range than diesel buoys.

· Subsea battery solutions - The Company is in the process of creating a sea floor energy storage solution for remote offshore operations. These subsea battery systems will contain lithium ion batteries, which provide high power density, to supply power that can enable subsea equipment, sensors, communications, AUVs and electric remotely operated vehicles (eROV) recharge. The Company’s PB3 PowerBuoy® is complimentary to subsea battery systems by providing a means for recharging during longer term deployments, or the subsea battery systems can be used independently for shorter term deployments. Ideal for many remote offshore customer applications, these subsea battery systems are anticipated to be high performance, cost-efficient, and quickly deployable. Given the Company’s expertise in offshore energy storage systems from existing PB3 PowerBuoy® technology, the subsea battery solutions will provide an opportunity for the Company to differentiate through technical, cost and delivery leadership.

Customers

Commercial Activities

We continue to seek new strategic relationships, and further develop our existing partnerships, with other companies that have developed or are developing in-ocean applications requiring a persistent source of power that is also capable of real time data collection, processing and communication, to address potential customer needs.

The table below shows the percentage of our revenue we derived from significant customers for the periods indicated:

	
	
	Twelve months ended April 30,
	

	
	
	2019
	
	2018
	
	

	
	
	
	
	
	
	

	
	Eni S.p.A.
	54%
	33%
	

	
	Mitsui Engineering & Shipbuilding
	0%
	43%
	

	
	Premier Oil UK Limited
	33%
	10%
	

	
	Office of Naval Research
	0%
	14%
	

	
	Other
	13%
	0%
	

	
	
	100
	%
	100
	%
	

	
	
	
	
	
	
	



In order to achieve success in commercializing our products, we must expand our customer base and obtain commercial contracts to lease or sell our PowerBuoy® and related services to customers. Our potential customer base for our PowerBuoys® includes various public and private entities, and agencies that require remote offshore power. To date, substantially all of our revenue producing contracts have been with a small number of customers under contracts to fund a portion of the costs of our operational efforts to develop and improve our technology, validate our product through ocean and laboratory testing, and business development activities with potential commercial customers. Our goal in the future is that an increased portion of our revenues will be from the lease or sale of our products and related maintenance and other services.
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Current Customers

· In April 2019 we entered into an agreement with a leading oil and gas operator to conduct a detailed feasibility study of using the Company’s technology to monitor subsea wells.

· In February 2019, we entered into a contract with the U.S. Navy to carry out the first phase of a project to design and develop a buoy mooring system which incorporates fiber optics for the transmission of subsea sensor data to airplanes, ships, and satellites.

· In August 2018 we entered into an agreement with EGP to evaluate a PB3 PowerBuoy® deployment along the coast of Chile through a detailed feasibility study of the PowerBuoy® as an offshore autonomous platform hosting oceanographic sensor systems.

· In June 2018, we entered into a contract with PMO for the lease (for at least three months and a maximum of twelve months) of a PB3 PowerBuoy® to be deployed in one of PMO’s offshore fields in the North Sea.

· In March 2018, we entered into an agreement with Eni that provides for a minimum 24-month contract that includes an 18-month PB3 PowerBuoy® lease and associated project management.

· In September 2016, we entered into a contract with U.S. Department of Defense Office of Naval Research (“ONR”) totaling approximately $0.2 million to carry out the first phase of a project which focuses on the initial concept design and development of a mass-on-spring PTO-based PowerBuoy® leveraging a number of OPT patents covering such a technology. If successful, this device is expected to be able to respond to the unique set of requirements expected in various military marine applications. We completed the Phase 2 BASE Effort work under the contract which focused on the initial concept design and development of a mass-on-spring PTO-based PowerBuoy®. The Company is waiting for ONR funding of Phase 2, Option 1 to be approved.

· We have worked with MES (from 2010 to current) to develop several PowerBuoy® projects in Japan. Historically, our agreements with MES have provided for MES to reimburse us for specific costs associated with research, development and deployment of our PowerBuoy® product. In March 2016, we entered into a letter of intent with MES to conduct funded pre-work tasks and to negotiate a definitive agreement that would allow for the lease of the PB3 PowerBuoy® for a project off the coast of Kozushima Island, Japan following a planned stage gate review. Stage-gate reviews are used in product development to gather key information needed to advance the project to the next gate or decision point. This process is a generally accepted industry practice and has been utilized by other customers such as the DOE. A final contract totaling nearly $1.0 million was negotiated and finalized with MES in May 2016 that included engineering and logistics support, and the lease of our PB3 PowerBuoy® for a 7-month period, its ocean deployment, associated data collection and monitoring of its performance. Upon the completion of the engineering pre-work and a successful stage gate review, the PB3 was shipped to Japan and was deployed off Kozushima Island from April to September 2017. The MES lease concluded in September 2017 and the PB3 was shipped back to New Jersey.
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Partnerships

· In May 2019, we signed a memorandum of understanding with Modus, Ltd. for the purpose of developing and delivering commercial market solutions that offer a step-change in innovation and market value against conventional methodologies, specifically through development and marketing of a combined Hybrid Autonomous Underwater Vehicle (HAUV) charging station which will be able to utilize the PowerBuoy® system for topside charging and communications.

· In April 2019, we signed a memorandum of understanding with Acteon to develop, explore and exploit mutual opportunities in the global oil and gas and renewable markets.

· In January 2019, we entered into a Joint System Solution Development and Marketing Agreement with Saab. The agreement anticipates a preliminary focus on AUV and eROV charging and communications systems.

· In December 2018 we signed a letter of intent to enter into a non-exclusive long-term supply agreement with NEC Energy Solutions (“NEC ES”), a pioneer and global leader in utility scale energy storage. Under the terms of the supply agreement, NEC ES will be a supplier of lithium ion batteries for our subsea battery systems.

· In December 2016, we entered into a Joint Marketing Agreement with Sonalysts to explore and pursue mutual opportunities in defense and oil and gas applications. The agreement includes the exploration and assessment of the use of the PB3 as a platform to provide power and communications for these markets.

· In May 2016, we entered into a Memorandum of Agreement (“MOA”) with WCS to explore the use of our PowerBuoys® in conjunction with ocean life monitoring sensors to collect ocean mammal migration data. The MOA includes the exploration and assessment of the use of the PB3 as an integration platform to provide power and communications to sensors that monitor marine life migrations. An initial effort consisting of a battery powered sensor mounted to the PB3-A1 was deployed off of the coast of New Jersey which sought to establish a baseline acoustic survey. The deployment proceeded for approximately three months and met all project objectives.

· In 2016, we entered into a cooperative research and development agreement (“CRADA”) with the NDBC to conduct ocean demonstrations of its innovative Self-Contained Ocean Observing Payload (“SCOOP”) monitoring system integrated into our PB3-A1 PowerBuoy®. NDBC operates a large network of buoys and stations which provide critical meteorological and oceanic observations that are utilized by government, industry, and academia throughout the world. Under the CRADA, an initial ocean demonstration was to be conducted off the coast of New Jersey. We integrated the SCOOP onto our PB3 PowerBuoy® and in June 2016 we deployed the system off of the coast of New Jersey. Site-specific measurements of meteorological and ocean conditions, as well as system performance and maintenance data collection, were carried out. The SCOOP was powered by the PB3 and provided metocean data to OPT and to NDBC. The deployment proceeded for approximately three months and met all project objectives.
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Historic Projects

Our relationships and projects during recent years include, but are not limited to, the following:

· The U.S. Navy and Department of Homeland Security.

In 2012, we executed a CRADA with the U.S. Department of Homeland Security to collaborate and demonstrate persistent maritime vessel detection. The vessel detection ocean demonstration in 2013 utilized the same PowerBuoy® under the LEAP contract with additional sensors. This additional deployment provided critical data which informed our next design iteration, and which incorporated major modifications to address critical operations and reliability improvements. This project concluded in 2013.
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From 2009 to 2011, we ocean-tested our utility-scale PowerBuoy® at the U.S. Marine Corps Base, Hawaii at Kaneohe Bay. The PowerBuoy® was launched under our program with the U.S. Navy for ocean testing and demonstration of a prior iteration of our PowerBuoy®, including connection to the Oahu power grid.
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In 2009 and 2010, we were awarded $2.4 million and $2.75 million, respectively, from the U.S. Navy to develop a Littoral Expeditionary Autonomous PowerBuoy® (“LEAP”) prototype. The LEAP contract was developed to enhance the U.S. Navy’s territorial protection capability by providing potential persistent power at sea for port maritime surveillance in the near coast, harbor, piers and offshore areas. During the LEAP contract, we designed, built and deployed in 2011 a PowerBuoy® structure incorporating a new PTO system. The system was deployed by a U.S. Coast Guard vessel and was ocean-tested approximately 20 miles off the coast of New Jersey. It was integrated with a Rutgers University-operated land-based radar network that provided ocean current mapping data for the National Oceanographic and Atmospheric Administration (“NOAA”) and U.S. Coast Guard Search and Rescue (“SAR”) operations. The ocean test of the LEAP vessel detection system demonstrated dual-use capability of the radar network and helped to verify our technology as a potential persistent power source for systems requiring remote power at sea. During the ocean testing under these contracts, our PowerBuoy® withstood the high storm waves of Hurricane Irene which occurred in August 2011.
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From 2007 to 2013, we worked on two separate contracts to fabricate and deploy two autonomous PowerBuoys®, which were subsequently deemed obsolete, as an alternate power source for the U.S. Navy’s Deep Water Active Detection System (“DWADS”).
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· Lockheed Martin. From 2004 to 2014, we had several project teaming agreements and license agreements with Lockheed Martin.

· Australia. In 2008, we announced a Joint Development Agreement with Leighton Contractors Pty. Ltd. (“Leighton”) for the development of wave power projects off the coast of Australia. In 2009, Leighton formed Victorian Wave Partners Pty Ltd (“VWP”), a special purpose company for the development of a wave power project off the coast of Victoria, Australia. In 2010, VWP and the Commonwealth of Australia entered into an Energy Demonstration Program Funding Deed (“Funding Deed”), wherein VWP was awarded an A$66.5 million (approximately US$62 million) grant for the wave power project. However, receipt of funds under the grant was subject to certain terms, including achievement of future significant external funding milestones. The grant was expected to be used towards the A$232 million proposed cost of building and deploying a wave power station off the coast of Australia (the “Project”). In March 2012, our Australian subsidiary Ocean Power Technologies (Australasia) Pty. Ltd acquired 100% ownership of VWP from Leighton. In January 2014, VWP signed a Deed of Variation with the Australian Renewable Energy Agency (“ARENA”) that amended the Funding Deed, and, in March 2014, received the initial portion of the grant from ARENA in the amount of approximately A$5.6 million (approximately US$5.2 million) (the “Initial Funding”). The Initial Funding was subject to claw-back provisions if certain contractual requirements, including performance criteria, were not satisfied. In light of the claw-back provisions, we determined to classify the Initial Funding as an advance payment, hold the funds as restricted cash and defer recognition of the funds as revenue. In July 2014, the VWP Board of Directors determined that the project contemplated by the Funding Deed was no longer commercially viable and terminated the Funding Deed. The Initial Funding was returned to ARENA. We do not currently have any projects in Australia.
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· Reedsport, Oregon Project. We obtained a permit in 2007 from the Federal Regulatory Commission (“FERC”) for a multi-stage wave power project off the coast of Reedsport, Oregon. In addition, we received two cost-sharing contracts with the DOE for approximately $4.4 million to construct and deploy a single PowerBuoy® off the coast of Reedsport. We subsequently obtained a license from FERC in August 2012 that authorized installation and operation of a 10-buoy grid connected wave energy array (the “License”). Due to the complexity of the FERC regulations for the single buoy, higher than anticipated project costs, unanticipated technical risks, and uncertainty surrounding permitting, we made the decision not to proceed with the project. Accordingly, we announced in March 2014 our surrender of the permit for one phase of the project and announced in April 2014 that we were taking the steps necessary to close out this project with the DOE. In May 2014, we filed an application to surrender the FERC permit for the remaining phases. In August 2014, in cooperation with the State of Oregon Department of State Lands, we removed anchoring and mooring equipment from the seabed off the coast of Oregon. In fiscal 2016, we dispositioned the PowerBuoy®. In late fiscal 2016 and early fiscal 2017, we disposed of the remaining anchoring and mooring equipment through a local entity and by June 2017 the project was closed out.

· PowerBuoy® Development Projects. In April 2010, we received a $1.5 million award from the DOE for a feasibility study of a PowerBuoy® with the ability to produce up to 500kW of power (referred to as the “PB500”). In fiscal 2011, we received additional awards totaling $4.7 million for the PB500 structure and PTO optimization study, $2.3 million from the U.K. Government’s Technology Strategy Board and $2.4 million from the DOE. In fiscal 2014, upon completion of the concept design and associated trade studies that included detailed mechanical analyses, manufacturability and overall projected performance, the study concluded that a PB500 would not be technically feasible or economically viable. In March 2015, we successfully completed a stage gate review and a review of project deliverables with the DOE where advancements related to PTO design aspects such as reliability, cost take out, manufacturability and scalability were reviewed. Following a stage gate review, the project was successfully completed in fiscal 2016.

Manufacturing

We engage in two types of manufacturing activities: 1) the manufacturing of the high value-added PTO components for systems control, power generation and conversion, and energy storage for each PowerBuoy®; and 2) contracting with outside companies for the fabrication of the buoy structure, mooring system, and cabling.
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Our core in-house manufacturing activity is the assembly, final systems integration and testing of the PTO and its components, which is conducted at our New Jersey facility. The power generation system consists of electro-mechanical components, and the control modules include the critical electrical and electronic systems that convert the mechanical energy into usable electricity. The sensors and control systems use sophisticated technology to optimize the performance of the PowerBuoy® in response to changing operating conditions and payload power demand. We maintain a portfolio of patents, including those that cover our power generation, power conversion and control technologies.

We purchase the remaining components and materials for each PowerBuoy® from various vendors. We provide specifications to each vendor, and they are responsible for performing quality analysis and quality control over the course of construction, subject to our review of the quality and test procedure results. After the vendor completes the testing of the buoy structure, it is transported to our facility for final integration of the PTO. After each vendor completes testing of the remaining components, they are transported ready-to-install to the project site. We do not believe that we are dependent on any single vendor for manufacturing the components of and materials for our PowerBuoy®, and we believe that there are many available manufacturers for our component parts if a particular manufacturing partner should become unavailable or expensive. However, we have only manufactured our PowerBuoys® in limited quantities for use in development and testing and have limited commercial manufacturing experience, and our work with our vendors has not included work on multiple orders on time-critical deadlines. Moreover, we do not have long-term contracts with our third-party manufacturers or vendors. In order to be successful in our efforts to commercialize our PowerBuoys®, we will need to secure stable relationships with a variety of manufacturers and vendors that can supply component parts and materials for our PowerBuoy® products.

In December 2017, we relocated our corporate headquarters and manufacturing operations from Pennington, New Jersey to Monroe, New Jersey. Our new facility offers approximately 56,000 square feet of manufacturing and office space, which is more than double the size of our prior facility. This larger space supports our increased operational needs, and also allows for our anticipated growth over the next several years. We believe this new facility will enable us to implement world class assembly and testing processes, emphasizing product quality and employee safety, while significantly improving our ability to increase product throughput. We believe that our decision to relocate our operations is integral to our overall business growth strategy.

Marketing and Sales

We continue to enhance our marketing capabilities across our target markets and we have begun actively marketing our PowerBuoys®. We currently use a direct sales force consisting of employees and industry expert consultants. Because our PowerBuoys® use technology which is not yet considered mature by our target markets, we expect that the customer decision process could require us to spend substantial time educating end-users and stakeholders, which may result in a lengthy sales cycle.

We attend and display our products at trade shows and conferences that represent our pursued markets. In May 2019, the Company was an exhibitor at the Offshore Technology Conference in Houston, Texas. In May 2019, the Company was an exhibitor at the U.S. Navy League’s Sea-Air-Space Exposition in National Harbor, Maryland. In August 2018, the Company was an exhibitor at the Offshore North Sea 2018 Conference in Stavanger, Norway. In May 2018, we displayed our full-size PB3 PowerBuoy® at the Offshore Technology Conference in Houston, Texas. In April 2018, we highlighted our Anchorless PowerBuoy® at the Navy Forum for SBIR/STTR Transition in National Harbor, Maryland.

We market our PowerBuoys® to companies and entities requiring remote offshore power and communications; for example, oil and gas companies for potential applications such as remote sensing, trace heating, or autonomous site monitoring, power and communications for remotely operated vehicles or autonomous underwater vehicle charging stations. We also see opportunities for defense and security applications using active sensors such as high frequency radar and acoustic systems with significant processing and communications requirements.

Additionally, we continue to seek to enter into strategic relationships to develop application solutions with commercial and military sensor and equipment manufacturers, where we might grant licenses to manufacture, market or operate PowerBuoys® or PowerBuoy® subsystems.
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Backlog

As of April 30, 2019, our backlog was $0.9 million. Our backlog can include both funded amounts, which are unfilled firm orders for our products and services for which funding has been both authorized and appropriated by the customer (U.S. Congress, in the case of U.S. Government agencies), and unfunded amounts, which are unfilled firm orders for which funding has not been appropriated. If any of our contracts were to be terminated, our backlog would be reduced by the expected value of the remaining terms of such contract.

The amount of contract backlog is not necessarily indicative of future revenue because modifications to or terminations of present contracts and production delays can provide additional revenue or reduce anticipated revenue. A substantial portion of our revenue is recognized using the percentage-of-completion method, and changes in estimates from time to time may have a significant effect on revenue and backlog. Our backlog is also typically subject to large variations from time to time due to the timing of new awards.

Competition

We expect to compete with other providers of in-ocean autonomous power sources, primarily consisting of subsea batteries, solar and fossil-fuel power sources, where many of the providers are substantially larger than OPT and may have access to greater financial resources. Incumbent sources of in-ocean power may also represent established and reliable power sources and may have already gained customer acceptance. Our ability to compete successfully for business from applications seeking in-ocean power will depend on our ability to produce and store energy reliably and at a total cost that is competitive with or lower than that of other sources, and on the on-going reliability of our product and customer perception of our company. Our ability to compete effectively may be adversely affected by our current need for additional financing and our future customers’ concerns about our long-term viability.

We also may eventually compete against other renewable wave generated power providers. As of June 2018, there were more than nearly 260 companies, some with institutional funding, listed in the DOE’s Marine and Hydrokinetic (“MHK”) Technology Database. This DOE database provides up-to-date information on marine and hydrokinetic renewable energy technologies and companies, both in the U.S. and around the world. Many of these companies are located in the U.K., continental Europe, Japan, Israel, the U.S. and Australia, and many of those companies are pursuing the utility, grid-connected energy market. The MHK industry is both highly competitive and continually evolving as participants strive to differentiate themselves by promoting their specific technology focusing on cost and efficiency. The companies are subdivided by implementation: wave power, current power, tidal and ocean thermal energy conversion. Within wave power, the technologies are classified as point absorber, oscillating wave column, overtopping device, attenuator and oscillating wave surge converter. Our PowerBuoy® wave energy converter is classified as a point absorber.

The vast majority of the companies in the DOE’s database are small, start-up type companies with a small number of employees and in early stage development that do not have our in-ocean validation experience. Only a few of these companies have conducted testing similar to us, such as accelerated life testing and extensive wave tank testing on reduced scale models of their devices. We believe our in-ocean experience is critical in proving the reliability, survivability and performance of any wave energy system, which we believe our future customers will require before adopting any wave generated energy solution. We believe our experience gained through full scale in-ocean deployments, coupled with other types of factory and laboratory testing, and our resulting understanding of risks and failure modes provides us with an advantage compared to potential wave energy competitors.

Our analysis of the DOE database indicates that approximately 20 wave energy technologies were selected for further evaluation by the DOE, primarily based on company financial capability, type of system and potential to compete in autonomous (non-grid connected) markets. Of these, there are three companies that we believe may have the technical capability and financial viability to compete in the offshore autonomous power market; however, their technologies are still in early stage development with limited ocean testing. We believe that none of these technologies are at the maturity level of our current PB3 PowerBuoy®, and because of this we believe that we continue to maintain a first mover advantage.
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Intellectual Property

We believe that our technology differentiates us from other providers of wave energy conversion technologies. As a result, our success depends in part on our ability to obtain and maintain proprietary protection for our products, technology and know-how, to operate without infringing upon the proprietary rights of others and to prevent others from infringing upon our proprietary rights. Our policy is to seek to protect our proprietary position by, among other methods, filing U.S. and foreign patent applications related to our proprietary technology, inventions and improvements that are important to the development of our business. We also rely on trade secrets, know-how, and continuing technological innovation and may rely on licensing opportunities to develop and maintain our proprietary position.

As of June 2019, we have been issued 66 U.S. patents, of which 47 are active and 18 have expired and 1 was abandoned. Outside of the U.S. we have been issued 237 patents across 13 countries with 37 of the active U.S. patents having at least one corresponding issued foreign patent. We have filed for 4 additional U.S. patents and none of the U.S. patents applications have corresponding foreign patent applications. Our patent portfolio includes patents and patent applications with claims directed to:

· system design;

· control systems;

· power conversion;

· anchoring and mooring; and

· wave farm architecture.

The expiration dates for our issued U.S. patents range from 2019 to 2037. We do not consider any single patent or patent application that we hold to be material to our business. The patent positions of companies like ours are generally uncertain and involve complex legal and factual questions. Our ability to maintain and solidify our proprietary position for our technology will depend on our success in continuing to obtain effective patent claims and enforcing those claims once granted. In addition, certain technologies that we developed with U.S. federal government funding are subject to certain government rights as described in “Risk Factors - Risks Related to Intellectual Property.”

We use trademarks on nearly all our products and believe that having distinctive marks is an important factor in marketing our products. We have

registered our PB-Vue ®, OPTMicrobuoy ®, CellBuoy ®, PowerTower ®, Making Waves in Power ®, Talk on Water ® and [image: ]® marks in the United States. Trademark ownership is generally of indefinite duration when marks are properly maintained in commercial use.

Regulation

Our PowerBuoys® are subject to regulation in the U.S. and in foreign jurisdictions concerning, among other areas, site approval and environmental approval and compliance. In order to encourage the adoption of offshore power solutions, many governments offer subsidies and other financial incentives and have mandated renewable energy targets which some of our customers may be able to leverage. However, these subsidies, incentives and targets may not be applicable to our technology and therefore may not be available to our customers.

The renewable energy industry has also been subject to increasing regulation. As the renewable energy industry continues to evolve and as the wave energy industry continues to evolve, we anticipate that wave energy technology and our PowerBuoys® and their deployment will be subject to increased oversight and regulation in accordance with international, national and local regulations relating to safety, sites, and environmental protection.

Site Approval, Environmental Approval and Compliance

We present additional information regarding the regulatory requirements relating to our in-ocean deployments above, under “Product and Technologies - Deployments.”
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Subsidies and Incentives

Renewable energy subsidies and incentives are generally applicable only to electric generation and supply to the utility grid. However, our autonomous applications may permit a customer to reduce its carbon emissions, which our potential customers may be able to publicize in their environmental stewardship reports.

Employees

As of April 30, 2019, we had 39 full-time employees. Of these employees, 38 are located in the United States and one is located in the United Kingdom. We believe that our future success will depend in part on our continued ability to attract, hire and retain qualified personnel. None of our employees are represented by a labor union, and we believe our employee relations are good.

ITEM 1A. RISK FACTORS

You should carefully consider the following risk factors together with the other information contained in this Annual Report on Form 10-K, and in prior reports pursuant to the Securities Exchange Act of 1934, as amended. If any of the following risks actually occur, they may materially harm our business and our financial condition and results of operations. In this event, the market price of our common stock could decline, and your investment could be lost.

Risks Related to Our Financial Condition

Our auditors have raised substantial doubts as to our ability to continue as a going concern.

Our financial statements have been prepared assuming we will continue as a going concern. Due to the significant engineering and product development costs associated with our business and operations, we have experienced substantial and recurring losses from operations, which have contributed to an accumulated deficit of $209.8 million at April 30, 2019. At April 30, 2019, the Company had approximately $17.2 million in cash, cash equivalents and restricted cash on hand. The Company generated revenues of only $0.6 million and $0.5 million during the twelve months ended April 30, 2019 and 2018. Based on the Company’s cash, cash equivalents and restrictive cash balances as of April 30, 2019, the Company believes that it will be able to finance its capital requirements and operations into the quarter ending July 31, 2020.

We continue to experience operating losses and currently have four revenue producing contracts. During fiscal 2019, our net burn rate (cash used in operations less cash generated by operations) including product development spending was approximately $1.0 million per month.

We have been funding our business principally through sales of our securities, and we expect to continue to fund our business with sales of our securities and, to a limited extent, with our revenues until, if ever, we generate sufficient cash flow to internally fund our business. These factors, among others, raise substantial doubt about our ability to continue as a going concern. Our consolidated financial statements do not include any adjustments that might result from the outcome of this uncertainty. We anticipate that our operating expenses will be approximately $14.4 million in fiscal 2020 including product development spending of more than $7.4 million. However, we may choose to reduce our operating expenses through personnel reductions, and reductions in our research and development and other operating costs during fiscal year 2020, if we are not successful in our efforts to sell enough products. We cannot assure our stockholders that we will be able to increase our revenues and cash flow to a level which would support our operations and provide sufficient funds to pay our obligations for the foreseeable future. Further, we cannot assure our stockholders that we will be able to secure additional financing or raise additional capital or, if we are successful in our efforts to raise additional capital, of the terms and conditions upon which any such financing would be extended. If we are unable to meet our obligations, we would be forced to cease operations, in which event investors would lose their entire investment in our company.
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We may not be able to raise sufficient capital to continue to operate our business.

Historically, we have funded our business operations through sales of equity securities. We do not know whether we will be able to secure additional funding or, if secured, whether the terms will be favorable to us or our investors. Our ability to obtain additional funding will be subject to a number of factors, including market conditions, our operating performance, pending litigation and investor sentiment. These factors may make additional funding unavailability, or the timing, dollar amount, and terms and conditions of additional funding unattractive.

If we issue additional securities to raise capital, our existing stockholders could experience dilution or may be subordinated to any rights, preferences or privileges granted to the new security holders. In particular, any new securities issued could have rights senior to those associated with our common stock and could contain covenants that would restrict our operations. Should the financing we require to sustain our working capital needs be unavailable or prohibitively expensive when we require it, our business, operating results, financial condition and prospects could be materially and adversely affected, and we may be unable to continue our operations.

We have a history of operating losses and may not achieve or maintain profitability and positive cash flow.

We have incurred net losses since we began operations in 1994, including net losses of $12.2 million and $10.2 million in fiscal 2019 and 2018, respectively. As of April 30, 2019, we had an accumulated deficit of $209.8 million. To date, our activities have consisted primarily of activities related to the development and testing of our technologies and our PowerBuoy®. Thus, our losses to date have resulted primarily from costs incurred in our research and development programs and from our selling, general and administrative costs. As we continue to develop our proprietary technologies, we expect to continue to have a net use of cash from operating activities unless or until we achieve positive cash flow from the commercialization of our products and services.

We do not know whether we will be able to successfully commercialize our PowerBuoys®, or whether we can achieve profitability. There is significant uncertainty about our ability to successfully commercialize our PowerBuoys® in our targeted markets. Even if we do achieve commercialization of our PowerBuoy® and become profitable, we may not be able to achieve or, if achieved, sustain profitability on a quarterly or annual basis.

Our financial results may fluctuate from quarter to quarter, which may make it difficult to predict our future performance.

Our financial results may fluctuate as a result of a number of factors, many of which are outside of our control. For these reasons, comparing our financial results on a period-to-period basis may not be meaningful, and our past results should not be relied on as an indication of our future performance. Our future quarterly and annual expenses as a percentage of our revenues may be significantly different from those we have recorded in the past or which we expect for the future. Our financial results in some quarters may fall below expectations. Any of these events could cause our stock price to fall. Each of the risk factors listed in this “Risk Factors” section, including the following factors, may adversely affect our business, financial condition and results of operations:

· delays in permitting or acquiring necessary regulatory consents;

· delays in the timing of contract awards and determinations of work scope;

· delays in funding for or deployment of wave energy projects;

· changes in cost estimates relating to wave energy project completion, which under percentage-of-completion accounting principles could lead to significant fluctuations in revenue or to changes in the timing of our recognition of revenue from those projects;

· our inability to successfully develop and market new products;

· delays in meeting, or the failure to meet, specified contractual milestones or other performance criteria under project contracts or in completing project contracts that could delay or prevent the recognition of revenue that would otherwise be earned;

· decisions made by parties with whom we have commercial relationships not to proceed with anticipated projects;

· increases in the length of our sales cycle; and

· inherent uncertainties in our manufacturing processes.
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Currency translation and transaction risk may adversely affect our business, financial condition and results of operations.

Our reporting currency is the U.S. dollar, and we conduct our business and incur costs in the local currency of most countries in which we operate. As a result, we are subject to currency translation risk. A large percentage of our revenues may be generated outside the United States and denominated in foreign currencies in the future. Changes in exchange rates between foreign currencies and the U.S. dollar could affect our revenues and cost of revenues and could result in exchange losses. In addition, we incur currency transaction risk whenever one of our operating subsidiaries enters into either a purchase or sale transaction using a different currency from our reporting currency. We cannot accurately predict the impact of future exchange rate fluctuations on our results of operations. Currently, we do not engage in any exchange rate hedging activities and, as a result, any volatility in currency exchange rates may have an immediate adverse effect on our business, results of operations and financial condition.

Risks Related To Growth Of Our Business

We depend on a limited number of customers for substantially all of our revenues. The loss of, or a significant reduction in revenues from, any of these customers could significantly reduce our revenues and harm our operating results.

Historically, a small number of customers have provided substantially all of our revenues and we expect that such concentration will continue for the foreseeable future. In fiscal 2019 commercial contracts accounted for 92% of our revenues and governmental contracts accounted for 8%. In fiscal 2018, revenues from commercial contacts accounted for 86% of our revenues and governmental contracts accounted for 14%. Because we currently have a small number of customers and contracts, problems with a single contract would adversely affect our business, financial condition and results of operations.

A customer’s payment default, or the loss of a customer as a result of competition, creditworthiness, our failure to perform, our inability to negotiate extensions or replacements of contracts, or otherwise, would adversely affect our business, financial condition and results of operations. We cannot assure you that we will be successful in our efforts to secure additional commercial customers, or additional revenue-generating contracts.

Wave energy technology may not gain broad commercial acceptance and, therefore, our revenues may not increase, and we may be unable to achieve and, even if achieved, sustain profitability.

Wave energy technology is at an early stage of development, and the extent to which wave energy power generation will be commercially viable is uncertain. Many factors may affect the commercial acceptance of wave energy technology, including the following:

· performance, reliability and cost-effectiveness of wave energy technology compared to conventional sources and products;

· fluctuations in economic and market conditions, such as increases or decreases in the prices of oil and other fossil fuels;

· the development of new and profitable applications requiring the type of remote electric power provided by our autonomous wave energy systems.

If wave energy technology does not gain broad commercial acceptance, it is unlikely that we will be able to commercialize our PowerBuoy® and our business will be materially harmed, in which case, we may curtail or cease operations.
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If sufficient demand for our PowerBuoy® or new products does not develop or takes longer to develop than we anticipate, our revenue generation will be limited, and it is unlikely that we will be able to achieve and, if achieved, then sustain profitability.

Even if wave energy technology achieves broad commercial acceptance, our PowerBuoys® may not prove to be a commercially viable technology for generating electricity from ocean waves. We have invested a significant portion of our time and financial resources since our inception in the development of our PowerBuoys® but have not yet achieved successful commercialization of our PowerBuoys®. As we seek to manufacture, market, sell and deploy our PowerBuoys® in greater quantities, we may encounter unforeseen hurdles that would limit the commercial viability of our PowerBuoys®, including unanticipated manufacturing, deployment, operating, maintenance and other costs. Our target customers and we may also encounter technical obstacles to deploying, operating and maintaining PowerBuoys®.

If demand for our PowerBuoys® or new products fails to develop sufficiently, it is unlikely that we will be able to grow our business or generate sufficient revenues to achieve and then sustain profitability. In addition, demand for PowerBuoys® in our presently targeted markets, including parts of North America, Europe, South America and Asia, may not develop or may develop to a lesser extent than we anticipate.

If we are not successful in commercializing our PowerBuoy® or new products, or are significantly delayed in doing so, our business, financial condition and results of operations will be adversely affected.

If we are unable to attract and retain management and other qualified personnel, we may not be able to achieve our business objectives.

Our success depends on the skills, experience and efforts of our senior management and other key product development, manufacturing, and sales and marketing employees. We have limited financial resources and cannot be certain that we will be able to attract, retain and motivate such employees. The loss of the services of one or more of these employees could have a material adverse effect on our business. There is a risk that we will not be able to retain or replace these key employees. Implementation of our business plans will be highly dependent upon our ability to hire and retain senior executives as well as talented staff in various fields of expertise.

Changes in senior management are inherently disruptive, and efforts to implement any new strategic or operating goals may not succeed in the absence of a long-term management team. Changes to strategic or operating goals with the appointment of new executives may themselves prove to be disruptive. Periods of transition in senior management leadership are often difficult as the new executives gain detailed knowledge of our operations and due to cultural differences, that may result from changes in strategy and style. Without consistent and experienced leadership, customers, employees, creditors, stockholders and others may lose confidence in us.

To be successful, we need to retain key personnel. Qualified individuals, including engineers and project managers, are in high demand, and we may incur significant costs to attract and retain them. With the exception of our President and Chief Executive Officer, all of our officers and other employees are at-will employees, which means they can terminate their employment relationship with us at any time, and their knowledge of our business and industry would be difficult to replace. If we lose the services of key personnel, or do not hire or retain other personnel for key positions, our business, results of operations and stock price could be adversely affected.
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If we are unable to effectively manage our growth, this could adversely affect our business and operations.

The scope of our operations to date has been limited, and we do not have experience operating on the scale that we believe may be necessary to achieve profitable operations. Our current personnel, facilities, systems and internal procedures and controls may not be adequate to support future growth. This factor, when combined with the technical complexity of some of our development efforts, may result in our inability to meet certain customer expectations or deadlines and could result in the amendment to, or termination of, customer contracts or relationships. To realize our desired growth, we may need to add sales, marketing and engineering offices in our existing and/or additional locations, which may include areas such as Australia, Japan, and continental Europe, and which may result in additional organizational complexity.

To manage the expansion of our operations, we may be required to improve our operational and financial systems, procedures and controls, increase our manufacturing capacity and throughput and expand, train and manage our employee base, which may need to increase significantly if we are to be able to fulfill our current manufacturing and growth plans. Our management may also be required to maintain and expand our relationships with customers, suppliers and other third parties, as well as attract new customers and suppliers. If we do not meet these challenges, we may be unable to take advantage of market opportunities, execute our business strategies or respond to competitive pressures.

If we are unable to successfully negotiate and enter into service contracts with our customers on terms that are acceptable to us, our ability to diversify our revenue stream will be impaired.

An important element of our business strategy is to enter into service contracts with our customers under which we would be paid fees for services related to the maintenance and operation of the PowerBuoys® purchased from us. In addition, we may offer to lease PowerBuoys®, sell power generated by PowerBuoys® or sell data gathered by sensors on our PowerBuoys®. Even if customers purchase or lease our PowerBuoys®, they may not enter into service contracts with us. We may not be able to negotiate service, power sale or other contracts that provide us with any additional profit opportunities. Even if we successfully negotiate and enter into such service contracts, our customers may terminate them prematurely or they may not be profitable for a variety of reasons, including the presence of unforeseen hurdles or costs. In addition, if we were unable to perform adequately under such service contracts our efforts to successfully market the PowerBuoys® could be impaired. Any one of these outcomes could have a material adverse effect on our business, financial condition and results of operations.

Since our PowerBuoys® can only be deployed in certain geographic locations, our ability to grow our business could be adversely affected.

Our PowerBuoys® are designed for use offshore, but not all offshore areas worldwide have appropriate natural resources for our PowerBuoys® to harness wave energy. Seasonal and local variations, water depth and the effect of particular locations of islands and other geographical features may limit our ability to deploy our PowerBuoys® in certain coastal areas. If we are unable to identify and deploy PowerBuoys® at sufficient sites with appropriate natural resources to permit our PowerBuoys® to capture wave energy, our ability to grow our business could be adversely affected.

Failure by third parties to supply or manufacture components of our products or to deploy our systems timely or properly could adversely affect our business, financial condition and results of operations.

We have been and expect to continue to be highly dependent on third parties to supply or manufacture components of our PowerBuoys®. If, for any reason, our third-party manufacturers or vendors are not willing or able to provide us with components or supplies in a timely fashion, or at all, our ability to manufacture and sell many of our products could be impaired.

We do not have long-term contracts with our third-party manufacturers or vendors. If we do not develop ongoing relationships with vendors located in different regions, we may not be successful at controlling unit costs as our manufacturing volume increases. We may not be able to negotiate new arrangements with these third parties on acceptable terms, or at all.

In addition, we rely on third parties, under our oversight, for the deployment and mooring of our PowerBuoys®. We have utilized several different deployment methods, including towing the PowerBuoy® to the deployment location and transporting the PowerBuoy® to the deployment location by barge or ocean workboat. If these third parties do not properly deploy our systems, cannot effectively deploy the PowerBuoy® on a large, commercial scale, or otherwise do not perform adequately, or if we fail to recruit and retain third parties to deploy our systems in particular geographic areas, our business, financial condition and results of operations could be adversely affected.
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Our investments in joint ventures could be adversely affected by our lack of sole decision-making authority, our reliance on a co-venture’s financial condition and disputes between us and our co-venture partners.

It is part of our strategy that we may co-invest with third parties through joint ventures or by acquiring non-controlling interests in special purpose entities. In these situations, we may not be in a position to exercise sole decision-making authority regarding the joint venture. Our co-ventures may have economic or other business interests or goals that may not be consistent with our own and may be in a position to take actions that are contrary to our policies or objectives. Additionally, investments in joint ventures involve risks that would not be present were a third party not involved, including the possibility that our co-ventures might become bankrupt or fail to fund their share of required capital contributions. Disputes between us and our co-venture partners may result in litigation or arbitration that would increase our expenses and prevent our officers and/or directors from focusing their time and effort on our business. In addition, we may not be able to identify appropriate strategic partners, or successfully negotiate, finance or operate any joint ventures or other collaborative projects to advance this aspect of our strategy. Consequently, both the entrance into a joint venture itself, or the failure to identify appropriate potential opportunities, could materially and adversely affect our business, financial condition and results of operations.

Our targeted markets are highly competitive. We compete against incumbent solutions already being utilized by our customers and potential customers. If we are unable to compete effectively, we may be unable to increase our revenues and achieve or maintain profitability.

In our targeted markets, which are highly competitive, we compete against incumbent power solutions already being utilized by our customers and potential customers. If we are unable to demonstrate to our customers and our potential customers that our PowerBuoy® is cost competitive to their existing alternative power solutions, or if it takes us longer to do so than we anticipate, we may be unable to expand our business, maintain our competitive position, satisfy our contractual obligations, continue to commercialize our PowerBuoy®, or become profitable. In addition, if the cost associated with these development efforts exceeds our projections, our results of operations could be materially and adversely affected.

In addition, competition may arise from other companies manufacturing similar products, developing different products that produce energy more efficiently than our products, or making improvements to traditional energy-producing methods or technologies, any of which could make our products less attractive or render them obsolete. If we are not successful in manufacturing systems that generate competitively priced power, we may not be able to respond effectively to competitive pressures from other renewable energy technologies or improvements to existing technologies.

If we are unable to respond effectively to such competitive forces, our business, financial condition and results of operations could be adversely affected. Our targeted markets are subject to their own inherent risks, and if those risks should materialize then our business, financial condition and results of operations could be adversely affected.

We market and plan to market our products in multiple international markets. If we are unable to manage our international operations effectively, our business, financial condition and results of operations could be adversely affected.

We market and plan to market our products in multiple global regions, including parts of North America, Europe, South America and Asia, and we are therefore subject to risks associated with having international operations. Revenues from customers who are based outside of the U.S. accounted for 92% of our revenues in fiscal 2019 and 86% of our revenues in fiscal 2018. Risks inherent in international operations include, but are not limited to, the following:

· changes in general economic and political conditions in the countries in which we operate;

· unexpected adverse changes in foreign laws or regulatory requirements, including those with respect to renewable energy, environmental protection, permitting, export duties and quotas;
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· trade barriers such as export requirements, tariffs, taxes and other restrictions and expenses, which could increase the prices of our PowerBuoys® and make us less competitive in some countries;

· fluctuations in exchange rates may affect demand for our PowerBuoys® and may adversely affect our profitability in U.S. dollars to the extent the price of our PowerBuoys® and cost of raw materials and labor are denominated in a foreign currency;

· difficulty with staffing and managing widespread operations;

· complexity of, and costs relating to compliance with, the different commercial and legal requirements of the overseas markets in which we offer and sell our PowerBuoys®;

· inability to obtain, maintain or enforce intellectual property rights; and

· difficulty in enforcing agreements in foreign legal systems.

Our business in foreign markets requires us to respond to rapid changes in market conditions in these countries. Our overall success as a global business depends, in part, on our ability to succeed in differing legal, regulatory, economic, social and political conditions. We may not be able to develop and implement policies and strategies that will be effective in each location where we do business, which in turn could adversely affect our business, financial condition and results of operations. The current economic environment, particularly the macroeconomic pressures in certain European countries, may increase these risks.

We anticipate that our contracts with our customers will generally include cancellation for convenience clauses that permit our customers to terminate the contract for their convenience; if a customer were to terminate its contract with us for convenience, this could materially adversely affect our business.

We anticipate that our contracts with our customers will be structured as capital equipment contracts or capital equipment leases, and could include a cancellation for convenience clause, which we believe is relatively standard in these types of contracts. Cancellation for convenience clauses allow the customer to cancel the contract or lease at their option without cause prior to defined points in time, generally subject to a reasonable notice period. If any of our current or future customers were to cancel their contracts with us for convenience, such cancellation could adversely affect our business.

Cyber-security breaches of our systems and information technology could adversely impact our ability to operate.

We utilize, develop, install and maintain a number of information technology systems both for us and for others. Various privacy and security laws require us to protect sensitive and confidential information from disclosure. In addition, we are bound by our client and other contracts, as well as our own business practices, to protect confidential and proprietary information (whether it be ours or a third party’s information entrusted to us) from disclosure. Our computer systems, as well as those of our clients, contractors and other vendors, face the threat of unauthorized access, computer hackers, viruses, malicious code, cyber-attacks, phishing and other security incursions and system disruptions, including attempts to improperly access our confidential and proprietary information as well as the confidential and proprietary information of our clients and other business partners. While we endeavor to maintain industry-accepted security measures and technology to secure our computer systems and while we endeavor to ensure our cloud vendors that store our data maintain similar measures, these systems and the information stored on these systems may still be subject to threats. There can be no assurance that our efforts will prevent these threats. Further, as these security threats continue to evolve, we may be required to devote additional resources to protect, prevent, detect and respond against such threats. A party who circumvents our security measures, or those of our clients, contractors or other vendors, could misappropriate confidential or proprietary information, improperly manipulate data, or cause damage or interruptions to systems. Any of these events could damage our reputation, result in litigation and regulatory fines and penalties, or have a material adverse effect on our business, financial condition, results of operations or cash flows.

Risks Related to Product Development and Commercialization

Our engineering and product development costs are substantial and may increase in the future.

Our engineering and product development costs primarily relate to our efforts to increase the output, durability and commercial viability of our PowerBuoy®. Our engineering and product development costs were $5.0 million and $4.3 million in fiscal 2019 and 2018, respectively. It is our goal to fund the majority of our engineering and product development expenses, including cost sharing obligations under some of our customer contracts, over the next several years with sources of external funding, but we do not currently have any such committed sources of funding, and we may not be able to secure any such funding in the future. If we are unable to obtain external funding, our operations may be materially and adversely affected, and we may be required to curtail our engineering and product development expenses, among other consequences.
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We have only manufactured a limited number of PowerBuoys® and to date we have not produced PowerBuoys® in any significant quantity or for commercial production. Our PowerBuoys® have been used for testing and development and may not have a sufficient operating history to confirm how they will perform over their estimated useful life.

We began developing and testing wave energy technology over 15 years ago. However, to date, we have only manufactured a limited number of PowerBuoys® for use in ocean testing and development. The longest continuous in-ocean deployment of our PowerBuoy® was from December 2009 to January 2012. As a result, our PowerBuoys® may not have a sufficient operating history to confirm how they will perform over their estimated useful life. Our technology may not yet have demonstrated that our engineering and test results can be duplicated in volume or in commercial production. We have conducted and plan to continue to conduct practical testing of our PowerBuoy®. If our PowerBuoy® is ultimately proven ineffective or unfeasible, we may not be able to engage in commercial production of our products or we may become liable to our customers for quantities we are obligated but are unable to produce. If our PowerBuoys® perform below expectations, we could lose customers and face substantial repair and replacement expenses which could in turn adversely affect our business, financial condition and results of operations.

We face numerous accident and safety risks and hazards, including extreme environmental hazards, which are inherent in offshore operations.

Portions of our operations are subject to hazards and risks inherent in the building, testing, deploying and maintenance of our PowerBuoys®. These hazards and risks could result in personal injuries, loss of life, liberation of a PowerBuoy® from its mooring due to extreme environmental conditions and damage caused by its drifting, and other damages which may include damage to our properties, including our PowerBuoy®, and the properties of others and other consequential damages, and could lead to the suspension of certain of our operations, large damage claims, damage to our safety reputation and a loss of business. Some of these risks may be uninsurable and some claims may exceed our insurance coverage. Therefore, the occurrence of a significant accident or other risk event or hazard that is not fully covered by insurance could materially and adversely affect our business and financial results and, even if fully covered by insurance, could materially and adversely affect our business due to the impact on our reputation for safety. In addition, the risks inherent in our business are such that we cannot assure that we will be able to maintain adequate insurance in the future at reasonable rates.

Our relationships with our strategic partners may not be successful, and we may not be successful in establishing additional relationships, either of which could adversely affect our ability to commercialize our products and services.

An important element of our business strategy is to enter into application development agreements and strategic alliances with companies committed to providing products and services which require in-ocean energy sources. Generally, these types of relationships obligate us to provide certain services or perform certain tasks in connection with the relationship with the alliance partner, and we are generally responsible for paying the costs we incur relating to such services or tasks. These relationships generally are not expected to provide us with any revenues or sources of financing. If we are unable to reach agreements with additional suitable alliance partners, we may fail to meet our business objectives for the commercialization of our PowerBuoys®. We may face significant competition in seeking appropriate alliance partners. Moreover, these development agreements and strategic alliances are complex to negotiate and time consuming to document. We may not be successful in our efforts to establish additional strategic relationships or other alternative arrangements. The terms of any additional strategic relationships or other arrangements that we establish may not be favorable to us. Furthermore, even if we are able to find, negotiate and enter into these relationships, such arrangements may be conditional upon our receipt of additional funding. There can be no assurance that we will receive such additional funding. In addition, strategic relationships may not be successful, and we may be unable to sell and market our PowerBuoys® to these companies, their affiliates and customers in the future, or growth opportunities may not materialize. Any of which could adversely affect our business, financial condition and results of operations.

We have limited manufacturing experience. If we are unable to increase our manufacturing capacity in a cost-effective manner, our business will be materially harmed.

We plan to manufacture key components of our PowerBuoys®, including the PTO advanced control and generation systems, while outsourcing the manufacturing for other components of our PowerBuoys®, including the structure itself. However, we have only manufactured our PowerBuoys® in limited quantities for use in development and testing and have limited commercial manufacturing experience, and our work with our vendors has not included work on multiple orders on time-critical deadlines. Our future success depends on our ability to significantly increase both our manufacturing capacity and production throughput in a cost-effective and efficient manner, and to manage multiple vendors with several orders on specific deadlines. In order to meet our growth objectives, we will need to increase our engineering, contract management, and manufacturing staff. There is intense competition for hiring qualified technical and engineering personnel, and we have limited funding available to retain such additional staff. Therefore, we may not be able to hire a sufficient number of qualified personnel to allow us to meet our growth objectives.
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We may be unable to develop efficient, low-cost manufacturing capabilities and processes that enable us to meet the quality, price, engineering, design and production standards or production volumes necessary to successfully commercialize our PowerBuoys®. If we cannot do so, we may be unable to expand our business, satisfy our contractual obligations or become profitable. Even if we are successful in developing our manufacturing capabilities and processes, we may not be able to do so in time to meet our commercialization schedule or satisfy the requirements of our customers.

Problems with the quality or performance of our PowerBuoys® would adversely affect our business, financial condition and results of operations.

Our agreements with customers will generally include guarantees with respect to the quality and performance of our PowerBuoys®. Because of the limited operating history of our PowerBuoys®, we have been required to make analytical assumptions regarding the durability, reliability and performance of the systems, and we may not be able to predict whether and to what extent we may be required to perform under the guarantees that we expect to give our customers. Our assumptions could prove to be materially different from the actual performance of our PowerBuoys®, causing us to incur substantial expense to repair or replace defective systems in the future. We will bear the risk of claims long after we have sold our PowerBuoys® and recognized revenue. Moreover, any widespread product failures could adversely affect our business, financial condition and results of operations.

We have not yet deployed a wave power array of two or more PowerBuoys® in a single geographic location. If we are unable to successfully deploy a multiple-system wave power array, our capability to generate revenues may be limited, and we may be unable to achieve and then maintain profitability.

We have not yet deployed a wave power array of two or more PowerBuoys®. Whether we are able to do so is contingent upon, among other things, our ability to manufacture and produce multiple PowerBuoys® in a short period of time, receipt of required governmental permits, obtaining adequate financing, successful array design and implementation and, finally, successful deployment and connection of the PowerBuoys®.

We have not yet conducted ocean testing or otherwise installed in the ocean a multiple-system wave power array. In particular, unlike single-system wave power arrays, multiple-system wave power arrays may require the use of an underwater substation to connect the power transmission cables from, and collect the electricity generated by, each PowerBuoy® in the array. We have not yet deployed an underwater substation connected to multiple PowerBuoys®. In addition, unanticipated issues may arise with the logistics and mechanics of deploying and maintaining multiple PowerBuoys® at a single site and the additional equipment associated with these multiple system wave power arrays.

The development and deployment of an array of PowerBuoys® could require us to incur significant expenses for preliminary engineering, permitting and other expenses before we can determine whether a project is feasible, economically attractive or capable of being financed. We may be unsuccessful in accomplishing any of these tasks or doing so on a timely basis.

Our future success in our selected markets depends in part on our ability to achieve cost savings over existing and incumbent solutions. If we are unable to achieve cost savings relating to our PowerBuoy®, the commercial prospects for our PowerBuoy® may be adversely affected.

Our goal is to commercialize our PowerBuoy®. Our success in meeting this objective depends, in part, on our ability to provide energy to our prospective customers at a cost savings over existing and incumbent power solutions already being utilized by our customers and potential customers. We have experienced problems and delays in the development and deployment of our PowerBuoy® in the past and could experience similar delays or other difficulties in the future. If we are unable to demonstrate to our prospective customers that our PowerBuoy® is cost competitive with existing alternative power sources, or if it takes us longer to do so than we anticipate, we may be unable to continue our business, achieve commercialization of our PowerBuoy®, achieve a competitive position, satisfy our contractual obligations, or become profitable. In addition, if the costs associated with these development efforts exceed our projections, our results of operations will be materially and adversely affected.

We must continually improve existing products, design and sell new products and invest in research and development in order to compete effectively.

The markets for our products are characterized by rapid technological change, evolving industry standards and continuous improvements in products. Due to constant changes in our markets, future success depends on our ability to develop new technologies, products, processes and product applications. Examples of this include our subsea battery solution and our hybrid PowerBuoy®. New product development and commercialization efforts, including efforts to enter markets or product categories in which we have limited or no prior experience, have inherent risks. These risks include the costs involved, such as development and commercialization, product development or launch delays, and the failure of new products and line extensions to achieve anticipated levels of market acceptance or growth in sales or operating income. We also face the risk that our competitors will introduce innovative new products that compete with our products. If new product development and commercialization efforts are not successful, our financial results could be adversely affected.

Product and technological developments are accomplished primarily through internally-funded R&D projects. Because it is not generally possible to predict the amount of time required and costs involved in achieving certain R&D objectives, actual development costs may exceed budgeted amounts and estimated product development schedules may be extended. Our financial condition and results of operations may be materially and adversely affected if:

· Product improvements are not completed on a timely basis;

· New products are not introduced on a timely basis or do not achieve sufficient market penetration;

· There are budget overruns or delays in R&D efforts; or

· New products experience reliability or quality problems, or otherwise do not meet customer preferences or requirements. 26
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Risks Related to Intellectual Property

If we are unable to obtain or maintain intellectual property rights relating to our technology and products, the commercial value of our technology and products may be adversely affected, which could in turn adversely affect our business, financial condition and results of operations.

Our success and ability to compete depends in part upon our ability to obtain protection in the U.S. and other countries for our products by establishing and maintaining intellectual property rights relating to or incorporated into our technology and products. We own a variety of patents and patent applications in the U.S. and corresponding patents and patent applications in several foreign jurisdictions. However, we have not obtained patent protection in each market in which we plan to compete. In addition, we do not know how successful we would be should we choose to assert our patents against suspected infringers and we do not know what the cost to do so would be. Our pending and future patent applications may not issue as patents or, if issued, may not issue in a form that will be advantageous to us. Even if issued, patents may be challenged, narrowed, invalidated or circumvented, which could limit our ability to stop competitors from marketing similar products or limit the length of term of patent protection we may have for our products. Changes in either patent laws or in interpretations of patent laws in the U.S. and other countries may diminish the value of our intellectual property or narrow the scope of our patent protection, which could in turn adversely affect our business, financial condition and results of operations.

If we are unable to protect the confidentiality of our proprietary information and know-how, the value of our technology and products could be adversely affected, which could in turn adversely affect our business, financial condition and results of operations.

In addition to patented technology, we rely upon unpatented proprietary technology, processes and know-how, particularly with respect to our PowerBuoy® control and electricity generating systems. We generally seek to protect this information in part by confidentiality agreements with our employees, consultants and third parties. These agreements may be breached, and we may not have adequate remedies for any such breach. In addition, our trade secrets may otherwise become known or be independently developed by competitors.

Foreign laws may not afford us sufficient protections for our intellectual property, and we may not be able to obtain patent protection outside of the United States.

Intellectual property rights protection continues to present significant challenges to foreign businesses in many countries around the world. The body of law is often relatively undeveloped compared to the commercial law in the United States and only limited protection of intellectual property may be available in those jurisdictions. Although we have taken precautions to protect our intellectual property, any local design or manufacture of products that we undertake in a foreign jurisdiction could subject us to an increased risk that unauthorized parties will be able to copy or otherwise obtain or use our intellectual property, which could harm our business. We may also have limited legal recourse in the event we encounter patent or trademark infringement. If we are unable to manage our intellectual property rights, our business and operating results may be seriously harmed.

If we infringe or are alleged to have infringed upon intellectual property rights of third parties, our business, financial condition and results of operations could be adversely affected.

Our products or use of our trademarks may infringe, or be claimed to infringe, upon patents, patent applications or trademarks under which we do not hold licenses or other rights. Third parties may own or control these patents, patent applications or trademarks in the United States and abroad. From time to time, we receive correspondence from third parties offering to license patents to us. Correspondence of this nature might be used to establish that we received notice of certain patents in the event of subsequent patent infringement litigation. Third parties could bring claims against us that would cause us to incur substantial expenses and, if successfully asserted against us, could cause us to pay substantial damages. Further, if a patent or trademark infringement suit were brought against us, we could be forced to stop or delay manufacturing or sales of the product or component that is the subject of the suit.
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As a result of patent or trademark infringement claims, or in order to avoid potential claims, we may choose or be required to seek a license from the third party and be required to pay license fees, royalties or both. These licenses may not be available on acceptable terms, or at all. Even if we were able to obtain a license, the rights may be non-exclusive, which could result in our competitors gaining access to the same intellectual property. Ultimately, we could be forced to cease some aspect of our business operations if, as a result of actual or threatened patent or trademark infringement claims, we are unable to enter into licenses on acceptable terms. This could significantly and adversely affect our business, financial condition and results of operations.

In addition to infringement claims against us, we may become a party to other types of patent or trademark litigation and other proceedings, including proceedings declared by the U.S. Patent and Trademark Office and proceedings in the European Patent Office, regarding intellectual property rights with respect to our products and technology. The cost to us of any patent or trademark litigation or other proceeding, even if resolved in our favor, could be substantial. In addition, if we were to license our intellectual property to others, we may be required to indemnify our licensee if the licensed intellectual property is found to be infringing on a third party’s rights. Some of our competitors may be able to sustain the costs of such litigation or proceedings more effectively than we can because of their greater financial resources.

Our contracts with governmental entities could negatively affect our intellectual property rights, and our ability to commercialize our products could be impaired.

Our prior agreements with government agencies in large part funded the research and development of our PowerBuoy®. When new technologies are developed with U.S. government funding, the government obtains certain rights in any resulting patents, technical data and software, generally including, at a minimum, a non-exclusive license authorizing the government to use the invention, technical data or software for non-commercial purposes. These rights may permit the government to disclose our confidential information to third parties and to exercise “march-in” rights. March-in rights refer to the right of the U.S. government to require us to grant a license to the technology to a responsible applicant or, if we refuse, the government may grant the license itself. U.S. government-funded inventions must be reported to the government and U.S. government funding must be disclosed in any resulting patent applications; our rights in such inventions will normally be subject to government license rights, periodic post-contract utilization reporting, foreign manufacturing restrictions and march-in rights.

The government can exercise its march-in rights if it determines that action is necessary because we fail to achieve practical application of the technology or because action is necessary to alleviate health or safety needs, to meet requirements of federal regulations or to give preference to U.S. industry. Our government-sponsored research contracts are subject to audit and require that we provide regular written technical updates on a monthly, quarterly or annual basis, and, at the conclusion of the research contract, a final report on the results of our technical research. Because these reports are generally available to the public, third parties may obtain some aspects of our sensitive confidential information. Moreover, if we fail to provide these reports or to provide accurate or complete reports, the government may obtain rights to any intellectual property arising from the related research. Funding from government contracts also may limit when and how we can deploy our technology developed under those contracts. Foreign governments with which we contract to provide funding for our research and development may seek similar rights.

Risks Related to Regulatory and Compliance Matters

If we are unable to obtain all necessary regulatory permits and approvals, it could be possible we will not be able to implement our planned projects or business plan.

Offshore deployment of our PowerBuoy® is heavily regulated. Each of our deployments is subject to multiple permitting and approval requirements. We are dependent on state, federal and regional government agencies for such permits and approvals. Due to the unique nature of in-ocean power generation and the associated potential for environmental hazards of PowerBuoy® deployment, we expect our projects to receive close scrutiny by permitting agencies, approval authorities and the public, which could result in substantial delay in the permitting process. Successful challenges by any parties opposed to our deployments could result in increased costs, or in the denial of necessary permits and approvals.
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If we are unable to obtain necessary permits and approvals in connection with any or all of our projects, those projects would not be implemented, and our business, financial condition and results of operations would be adversely affected. Further, we cannot assure you that we have been or will be at all times in complete compliance with all such permits and approvals. If we violate or fail to comply with these permits and approvals, we could be fined or otherwise sanctioned by regulators.

In the event we are unable to satisfy regulatory requirements relating to internal control over financial reporting, or if our internal controls are not effective, our business and financial results may suffer.

Effective internal controls are necessary for us to provide reasonable assurance with respect to our financial reports and to effectively prevent fraud. Pursuant to the Sarbanes-Oxley Act of 2002, we are required to furnish a report by management on internal control over financial reporting, including management’s assessment of the effectiveness of such control. Internal control over financial reporting may not prevent or detect misstatements because of its inherent limitations, including the possibility of human error, the circumvention or overriding of controls, or fraud. Therefore, even effective internal controls can provide only reasonable assurance with respect to the preparation and fair presentation of financial statements. In addition, projections of any evaluation of the effectiveness of internal control over financial reporting to future periods are subject to the risk that the control may become inadequate because of changes in conditions, or that the degree of compliance with the policies or procedures may deteriorate. If we fail to maintain the adequacy of our internal controls, including any failure to implement new or improved controls, or if we experience difficulties in their implementation, our business and operating results could be harmed, we could fail to meet our reporting obligations, and there could also be a material adverse effect on our stock price.

Our business could suffer as a result of the United Kingdom’s decision to end its membership in the European Union.

The decision of the United Kingdom (U.K.) to exit from the European Union (E.U.) (generally referred to as “BREXIT”) could cause disruptions to and create uncertainty surrounding our business, including affecting our relationships with existing and potential customers, suppliers and employees. The effects of BREXIT will depend on any agreements the U.K. makes to retain access to E.U. markets either during a transitional period or more permanently. The measures could potentially disrupt some of our target markets and jurisdictions in which we operate, and adversely change tax benefits or liabilities in these or other jurisdictions. In addition, BREXIT could lead to legal uncertainty and potentially divergent national laws and regulations as the U.K. determines which E.U. laws to replace or replicate. BREXIT also may create global economic uncertainty, which may cause our customers and potential customers to monitor their costs and reduce their budgets for our products and services. Any of these effects of BREXIT, among others, could materially adversely affect our business, business opportunities, results of operations, financial condition and cash flows.

A portion of products we acquire from our suppliers are manufactured in foreign countries, making the price and availability of these products subject to international trade risks and other international conditions.

A portion of our parts for our products are sourced from foreign countries, some of which in the future are or could become subject to trade restrictions, including increased tariffs or quotas, embargoes and customs restrictions, which would increase the cost or could reduce the supply of products available to us, and could have a material adverse effect on our business, financial condition and results of operations. Tariffs on imports from foreign countries, as well as changes in tax and trade policies, such as a border adjustment tax or disallowance of certain tax deductions for imported product, could materially increase our manufacturing costs, the costs of our imported products or our income tax expense, which would have a material adverse effect on our financial condition and results of operations. Tariffs imposed by foreign countries on imports of our products could also adversely affect our international sales. Any increase in manufacturing costs, the cost of our products or limitation on the amount of products we are able to purchase, could have a material adverse effect on our financial condition and results of operations.

Business activities conducted by our third-party contractors and us involve the use of hazardous materials, which require compliance with environmental and occupational safety laws regulating the use of such materials. If we violate these laws, we could be subject to significant fines, liabilities or other adverse consequences.

Our manufacturing operations, particularly some of the activities undertaken by our third-party suppliers and manufacturers, involve the controlled use of hazardous materials. Accordingly, our third-party contractors and we are subject to foreign, federal, state and local laws governing the protection of the environment and human health and safety, including those relating to the use, handling and disposal of these materials. We cannot completely eliminate the risk of accidental contamination or injury from these hazardous materials. In the event of an accident or failure to comply with environmental or health and safety laws and regulations, we could be held liable for resulting damages, including damages to natural resources, fines and penalties, and any such liability could adversely affect our business, financial condition and results of operations.

Environmental laws and regulations are complex, change frequently and have tended to become more stringent over time. While we have budgeted for future capital and operating expenditures to maintain compliance, we cannot assure you that environmental laws and regulations will not change or become more stringent in the future. Therefore, we cannot assure you that our costs of complying with current and future environmental and health and safety laws, and any liabilities arising from past or future releases of, or exposure to, hazardous substances will not adversely affect our business, financial condition or results of operations.
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Risks Related to Litigation

We are the subject of pending litigation, which is costly and time-consuming to defend, and if decided against us, could require us to pay substantial judgments or settlements. We may be the subject of future securities or other litigation, which could adversely affect our company, our business and our liquidity.

We are the subject of certain pending litigation. Any litigation is costly, and time consuming to defend and may distract our management from the daily operations of our business. We may be the subject of additional future litigation, which could adversely affect our company, our business and our liquidity. Although we maintain insurance coverage, we cannot assure you that this insurance coverage will be sufficient to cover the substantial fees of lawyers and other professionals advisors relating to these pending lawsuits or any future litigation, our obligations to indemnify our officers and directors who may become parties to such pending and future actions, or the amount of any judgments or settlements that we may be obligated to pay in connection with these lawsuits. In addition, these actions have caused our insurance premiums and retention amounts to increase, and we may be subject to additional increases in the future or be subjected to other changes in our insurance coverages. Further, given the volatility of the market price of our Common Stock, we may be subject to future class action securities and other litigation. Accordingly, we have incurred and may continue to incur substantial legal expenses, judgments and/or settlements relating to pending and future litigation and our management’s time and attention may be diverted from the operation of our business, which could materially and adversely affect the Company.

We may become the target of additional securities litigation, which is costly and time-consuming to defend.

In the past, companies that experience significant volatility in the market price of their publicly-traded securities have become subject to class action securities litigation. Our stock price has been volatile, and class action securities litigation and derivative lawsuits have been filed against us and it is possible that additional lawsuits could be brought against us in the future. The results of complex legal proceedings are difficult to predict. These lawsuits assert types of claims that, if resolved against us, could give rise to substantial damages, and an unfavorable outcome or settlement of these lawsuits, or any future lawsuits, could have a material adverse effect on our business, financial condition, results of operations and/or stock price. Even if any future lawsuits, are not resolved against us, the costs of defending such lawsuits may be material to our business and our operations. Moreover, these lawsuits may divert our management’s attention from the operation of our business. For more information on our legal proceedings, see Item 3 “Legal Proceedings” of this Annual Report and Note 14 “Commitments and Contingencies - Litigation” in the accompanying consolidated financial statements for the fiscal year ended April 30, 2019.

Risks Related to Our Common Stock

If we issue additional shares of our equity securities in the future, our stockholders may experience substantial dilution in the value of their investment or their ownership interest.

Our certificate of incorporation currently authorizes us to issue up to 100,000,000 shares of our common stock and to issue and designate the rights of, without stockholder approval, up to 5,000,000 shares of preferred stock. In the future, in order to raise additional capital, we may offer additional shares of our common stock or other securities convertible into or exchangeable for our common stock at prices that may not be the same as the price per share paid by other investors, and dilution to our stockholders in the value of their investment and their ownership and voting interest in the Company could result. We may sell shares or other securities in any other offering at a price per share that is less than the price per share paid by existing investors, and investors purchasing shares or other securities in the future could have rights superior to existing stockholders.
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In addition, we have a significant number of stock options and warrants outstanding. To the extent that outstanding stock options or warrants have been or may be exercised or other shares issued, current stockholders and future investors who have purchased our common stock will experience further dilution. In addition, we may choose to raise additional capital due to market conditions or strategic considerations even if we believe we have sufficient funds for our current or future operating plans. To the extent that we issue new securities or raise additional capital through the sale of equity or convertible debt securities, the issuance of these securities could result in further dilution to our stockholders or result in downward pressure on the price of our common stock.

Historically, our stock price has been volatile, and this is likely to continue; purchasers of our common stock could incur substantial losses as a result.

Historically, the market price of our common stock has fluctuated significantly, and we expect that this will continue. Purchasers of our common stock could incur substantial losses relating to their investment in our stock as a result. For the fiscal year ended April 30, 2019, the 52-week low and high prices for our common stock was $2.45 and $24.00, respectively. Also, the stock market in general has recently experienced volatility that has often been unrelated or disproportionate to the operating performance of particular companies. These broad market fluctuations could result in fluctuations in the price of our common stock, which could cause purchasers of our common stock to incur substantial losses. The market price for our common stock may be influenced by many factors, including:

· developments in our business or with respect to our projects;

· the success of competitive products or technologies;

· regulatory developments in the United States and foreign countries;

· developments or disputes concerning patents or other proprietary rights;

· the recruitment or departure of key personnel;

· quarterly or annual variations in our financial results or those of companies that are perceived to be similar to us;

· market conditions in the conventional and renewable energy industries and issuance of new or changed securities analysts’ reports or recommendations;

· the failure of securities analysts to cover our common stock or changes in financial estimates by analysts;

· the inability to meet the financial estimates of analysts who follow our common stock;

· investor perception of our company and of our targeted markets; and

· general economic, political and market conditions.

Provisions in our corporate charter documents and under Delaware law may delay or prevent attempts by our stockholders to change our management and hinder efforts to acquire a controlling interest in us.

As a result of our reincorporation in Delaware in April 2007, provisions of our certificate of incorporation and bylaws may discourage, delay or prevent a merger, acquisition or other change in control that stockholders may consider favorable, including transactions in which our stockholders might otherwise receive a premium for their shares. These provisions may also prevent or frustrate attempts by our stockholders to replace or remove our management. These provisions include:

· advance notice requirements for stockholder proposals and nominations;

· the inability of stockholders to act by written consent or to call special meetings; and

· the ability of our Board of Directors to designate the terms of and issue new series of preferred stock without stockholder approval, which could be used to institute a “poison pill” that would work to dilute the stock ownership of a potential hostile acquirer, effectively preventing acquisitions that have not been approved by our Board of Directors.
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The affirmative vote of the holders of at least 75% of our shares of capital stock entitled to vote is necessary to amend or repeal the above provisions of our certificate of incorporation. In addition, absent the approval of our Board of Directors, our bylaws may only be amended or repealed by the affirmative vote of the holders of at least 75% of our shares of capital stock entitled to vote.

In addition, Section 203 of the Delaware General Corporation Law prohibits a publicly held Delaware corporation from engaging in a business combination with an interested stockholder, which is generally a person who together with its affiliates owns or within the last three years has owned 15% of our voting stock, for a period of three years after the date of the transaction in which the person became an interested stockholder, unless the business combination is approved in a prescribed manner. Accordingly, Section 203 may discourage, delay or prevent a change in control of our company.

If securities or industry analysts fail to cover us, or do not publish research or publish unfavorable or inaccurate research about our business, our stock price and trading volume could decline.

The trading market for our common stock is influenced by the research and reports that industry or securities analysts may publish about us, our business or our industry from time to time. If one or more of these analysts cease coverage of our company or fail to publish reports on us regularly, we could lose visibility in the financial markets, which in turn could cause the price or trading volume of our common stock to decline. Moreover, if one or more of the analysts who cover our company downgrade our common stock or release a negative report, or if our operating results do not meet analyst expectations, the price of our common stock could decline.

We have never paid cash dividends on our common stock, and we do not anticipate paying any cash dividends in the foreseeable future.

We have not paid any cash dividends on our common stock to date. We currently intend to retain our future earnings, if any, to fund the development and growth of our business. In addition, the terms of any future debt agreements may preclude us from paying dividends. As a result, capital appreciation, if any, of our common stock will be the sole source of gain for our stockholders for the foreseeable future.

ITEM 1B. UNRESOLVED STAFF COMMENTS

Not applicable.

ITEM 2. PROPERTIES

Our corporate headquarters are currently located in Monroe Township, New Jersey, where we occupy approximately 56,000 square feet under a lease expiring on October 31, 2024. We use this facility for administration, research and development, as well as assembly and testing of the generators and control models for our PowerBuoy® systems.

ITEM 3. LEGAL PROCEEDINGS

Shareholder Litigation

The Company and certain of its current and former directors and officers were identified as defendants in a derivative lawsuit filed on March 18, 2015 in the United States District Court for the District of New Jersey captioned Labare v. Dunleavy, et. al., Case No. 3:15-cv-01980-FLW-LHG. The derivative complaint alleged claims for breach of fiduciary duty, abuse of control, gross mismanagement and unjust enrichment relating to the now terminated agreement between Victorian Wave Partners Pty. Ltd. (VWP) and the Australian Renewable Energy Agency (ARENA) for the development of a wave power station. The derivative complaint sought unspecified monetary damages and other relief.
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On July 10, 2015, a second derivative lawsuit, captioned Rywolt v. Dunleavy, et al., Case No. 3:15-cv-05469, was filed by another shareholder against the same defendants in the United States District Court for the District of New Jersey alleging similar claims for breach of fiduciary duty, gross mismanagement, abuse of control, and unjust enrichment relating to the now terminated agreement between VWP and ARENA. The Rywolt complaint also sought unspecified monetary damages and other relief.

On April 21, 2016, a third derivative lawsuit, captioned LaCalamito v. Dunleavy, et al., Case No. 3:16-cv-02249, was filed by another shareholder against certain current and former directors and officers of the Company in the United States District Court for the District of New Jersey alleging similar claims for breach of fiduciary duty relating to the now terminated agreement between VWP and ARENA. The LaCalamito complaint sought unspecified monetary damages and other relief.

On June 9, 2016, a fourth derivative lawsuit, captioned Pucillo v. Dunleavy, et al., was filed by another shareholder against certain current and former directors and officers of the Company in the United States District Court for the District of New Jersey alleging similar claims for breach of fiduciary duty, unjust enrichment, and abuse of control relating to the now terminated agreement between VWP and ARENA. The Pucillo complaint sought unspecified monetary damages and other relief.

On October 25, 2016, the Court approved and entered a Stipulation and Order that, among other things, (i) consolidated the LaBare, Rywolt, LaCalamito and Pucillo derivative actions; (ii) identified plaintiff Pucillo as the lead plaintiff in the consolidated actions; and (iii) stayed the consolidated actions pending the November 14, 2016 settlement hearing in the now-settled securities class action and further order of the Court.

On October 23, 2017, the parties entered into a Stipulation and Agreement of Settlement to resolve the four consolidated derivative lawsuits. The settlement provided for, among other things, the Company to implement certain corporate governance changes, a $350,000 payment to the plaintiffs’ attorneys for attorneys’ fees and costs that will be made by the Company’s insurance carrier, dismissal of the derivative lawsuits, and certain releases. On November 21, 2017, the plaintiffs filed an unopposed motion seeking preliminary approval of the settlement, which the Court granted on March 9, 2018. On May 14, 2018, the Court held a final settlement approval hearing at which the Court stated that it was approving the settlement. On June 13, 2018, the Court issued a Final Order and Judgment, approving the Stipulation and Agreement of Settlement. The Company had accrued $350,000 related to this matter as a probable and reasonably estimable loss contingency during the twelve months ended April 30, 2018. The Company also recorded a receivable of $350,000 from its insurance carrier with the offset to the Statement of Operations. The Company’s insurance carrier made a payment of $350,000 to the plaintiffs’ attorneys on May 3, 2018. As a result, the consolidated derivatives lawsuits are now completely resolved, the releases are operative, and the matter is closed.

33
[image: ]

Employment Arbitration

On June 10, 2014, the Company announced that it had terminated Charles Dunleavy as its Chief Executive Officer and as an employee of the Company for cause, effective June 9, 2014, and that Mr. Dunleavy had also been removed from his position as Chairman of the Board of Directors. On June 17, 2014, Mr. Dunleavy wrote to the Company stating that he had retained counsel to represent him in connection with an alleged wrongful termination of his employment. On July 28, 2014, Mr. Dunleavy resigned from the Board and the boards of directors of the Company’s subsidiaries. In 2014, the Company and Mr. Dunleavy entered into a tolling agreement with respect to his alleged employment claims pending resolution of a securities class action and shareholder litigation. The securities class action was resolved in November 2017 and the derivatives litigation was resolved in June 2018.

On August 28, 2018, counsel for Mr. Dunleavy filed a demand for arbitration, captioned Charles F. Dunleavy v. Ocean Power Technologies, Inc., Case No. 01-18-0003-2374, before the American Arbitration Association in New Jersey. The demand names Ocean Power Technologies, Inc. as the respondent and alleges various claims and seeks declaratory relief and permanent injunction. The demand seeks damages in the amount of $5 million for compensatory and punitive damages, plus interest and attorneys’ fees as well as certain equitable relief. On November 8, 2018, the Company through counsel responded to the demand for arbitration, denied all allegations, and asserted various affirmative defenses. On April 5, 2019, a three-member arbitration panel scheduled the discovery process to run from April 12, 2019 until November 9, 2019, set a pre-hearing case management conference for October 14, 2019, and set the hearing for December 9-13, 2019 in Princeton, New Jersey. As of April 30, 2019, the Company has not accrued any provision related to this matter since it cannot reasonably estimate the loss contingency.

Tide Runner Marine, Inc. Lawsuit

On June 13, 2018, Tide Runner Marine, Inc. (“Tide Runner”) filed a lawsuit in the United States District Court for the District of New Jersey captioned Tide Runner Marine, Inc. v. Ocean Power Technologies, Inc., Case No. 1:18-cv-10496. The complaint names the Company as defendant and alleges claims for breach of contract, unjust enrichment, conversion, and fraud, negligent and/or reckless misrepresentation all as associated with the removal of a Company mooring system off the coast of New Jersey that was completed in May 2017. The complaint seeks damages in the amount of $2,825,130 together with interest, costs, attorney’s fees, punitive damages and such other relief as may be appropriate under the circumstances. On July 27, 2018, the Company filed an answer denying the claims in the complaint, asserted various affirmative defenses, and asserted a counter-claim for damages in the amount of $15,000 for Tide Runner’s failure to pay the Company for certain portions of the mooring system that were recovered. On August 2, 2018, Tide Runner filed its answer to and denied the Company’s counterclaim and asserted various affirmative defenses. During the initial scheduling conference held on September 13, 2018, the parties agreed to engage in mediation in an effort to resolve this matter and also agreed to include Tide Runner’s subcontractor, Wittich Bros. Marine Inc. (“Wittich”) in the mediation process. The parties participated in mediation on November 15, 2018 but were unable to reach an agreement. However, the parties agreed to continue the mediation process and on February 11, 2019 reached a settlement agreement. On February 22, 2019, the parties executed a Settlement Agreement and Release (“Settlement”). Under the Settlement, the Company will pay to Wittich (i) $50,000 within 10 days after the final execution of the Settlement and (ii) another $150,000 on or before May 1, 2019. Subsequently, the parties filed a stipulation of dismissal of both Tide Runner’s complaint and the Company’s counterclaim with prejudice and without costs and the Court granted the dismissal and terminated the case. The parties have also provided mutual releases for the matters in dispute in the litigation and will indemnify each other for future similar claims. As of April 30, 2019, the Company made the two required payments to Wittich.

Nasdaq Compliance

On August 9, 2018, the Company received written notification from Nasdaq indicating that the closing bid price of the Company’s common stock had been below $1.00 per share for a period of 30 consecutive trading days, and as a result, the Company was not in compliance with the minimum bid price requirement for continued listing. Under the Nasdaq Listing Rules, the Company was provided with a grace period of 180 calendar days, or until February 5, 2019, in which to regain compliance with the minimum bid price rule. To regain compliance, the closing bid price of the Company’s common stock must meet or exceed $1.00 per share for a minimum of ten consecutive business days during the grace period. If the Company did not regain compliance before February 5, 2019, Nasdaq stated that it would provide the Company with written notice that its securities are subject to delisting. At that time, the Company could appeal Nasdaq’s determination to a Nasdaq Listing Qualifications Panel, which would stay any further delisting action by Nasdaq pending a final decision by the panel. Alternatively, the Company could have been eligible for an additional 180 calendar day grace period if it met the continued listing standards, with the exception of bid price, for the Nasdaq Capital Market, and if the Company stated its intent to affect a reverse split, if necessary, to cure such deficiency.

On February 11, 2019, the Company received another written notification from Nasdaq indicating that the Company had not regained compliance with the minimum bid price requirement and that the Company’s stockholders’ equity, as reported in the Company’s Quarterly Report on Form 10-Q for the quarter ended October 31, 2018, did not qualify the Company for an additional 180 calendar day extension period for compliance. On February 19, 2019, the Company appealed Nasdaq’s determination to a Hearings Panel (the “Panel”), pursuant to the procedures set forth in the Nasdaq Listing Rule 5800 Series. The appeal stayed the suspension of the Company’s securities pending the Panel’s decision, during which time the Company’s common stock will continue to be listed on Nasdaq, and the Company’s common stock will continue to trade under the symbol “OPTT”.
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On March 14, 2019, the Company received another written notification from Nasdaq indicating that the Company did not comply with the minimum stockholders’ equity requirement for continued listing. The earlier-filed appeal of the minimum bid price requirement was sufficient to encompass the minimum stockholder’s equity requirement, and the stay of suspension continued pending the Panel hearing and decision.

The Panel held its hearing on March 28, 2019. On April 4, 2019, the Panel issued the following two decisions: (i) the Panel concluded that the Company was in compliance with the minimum bid price rule; and (ii) the Panel granted the Company’s request to cure its stockholder equity deficiency by conducting a public offering that was estimated to raise $10 million by no later than April 30, 2019. On April 24, 2019, the Company provided the Panel with an update following a public offering that raised approximately $15.7 million (after deducting underwriter fees, commissions and other offering expenses) and closed on April 8, 2019. The update included revised projections of stockholder equity based upon the actual amount of proceeds raised during the public offering, which in the Company’s opinion was sufficient to cure the stockholder equity deficiency.

On May 20, 2019 the Company received a letter from Nasdaq confirming that the Company has regained compliance with the minimum shareholders’ equity rule, as required by the Panel’s decision dated April 4, 2019, and is in compliance with other applicable requirements as set forth in the decision and required for listing on Nasdaq. Accordingly, the Panel has determined to continue the listing of the Company’s securities on Nasdaq and closed the matter.

FINRA Review

On April 4, 2019, FINRA notified the Company that it was conducting a routine review of the Company’s stock associated with two public announcements and asked several questions regarding: (i) an April 3, 2019 announcement that the Company had won a contract with a leading oil and gas operator; and (ii) an April 4, 2019 announcement of the pricing of an underwritten public offering. The Company provided its response to the FINRA questions on Tuesday, April 9, 2019. As of July 22, 2019, FINRA has not provided any follow-up.

Spain Income Tax Audit

The Company is currently undergoing an income tax audit in Spain for the period from 2008 to 2014, when our Spanish branch was closed. The branch reported net operating losses for each of the years reported that the Spanish tax inspector claims should have been capitalized on the balance sheet instead of charged as an expense in the Statement of Operations. As of April 30, 2017, the Company had recorded a penalty of $132,000 to Selling, general and administrative costs in the Statement of Operations. The Spanish tax inspector has recently closed its discussion relating to the capitalization of expenses and as of April 30, 2018 the Company reversed the penalty. However, during the year-ended April 30, 2018 the Spanish tax inspector has now raised questions with respect to the Company’s recognition of funds received in 2011 to 2014 from a governmental grant from the European Commission in connection with the Waveport project. It is anticipated that we will be assessed a penalty relating to these tax years. The Company has estimated this penalty to be $177,000 and as of April 30, 2019 and 2018 has recorded the penalty in Accrued expenses in the Consolidated Balance Sheet.

Item 4. MINE SAFETY DISCLOSURES

None.
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PART II

ITEM 5.	MARKET FOR REGISTRANT’S COMMON EQUITY, RELATED STOCKHOLDER MATTERS AND ISSUER PURCHASES OF EQUITY SECURITIES

Stockholders

Our common stock is listed on the Nasdaq Capital Market, under the symbol “OPTT.” As of June 28, 2019, there were 142 holders of record for shares of our common stock. Since a portion of our common stock is held in “street” or nominee name, we are unable to determine the exact number of beneficial holders.

Dividend Policy

We have never declared or paid any cash dividends on our common stock, and we do not currently anticipate declaring or paying cash dividends on our common stock in the foreseeable future. We currently intend to retain all of our future earnings, if any, to finance the growth and development of our business. Any future determination relating to our dividend policy will be made at the discretion of our board of directors and will depend on a number of factors, including future earnings, capital requirements, financial conditions, future prospects, contractual restrictions and covenants and other factors that our board of directors may deem relevant.

Transfer Agent Information

Our transfer agent is Computershare Trust Company, N.A. Computershare is located at 250 Royall Street, Canton, MA 02021-1011. Its contact information is: United States and Canada: (800) 662 - 7232, International (781) 575 - 4238 and its website is located at www.computershare.com.
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	Purchases of Equity Securities by the Issuer
	
	
	
	
	
	
	
	
	
	
	

	
	The following table details our share repurchases for the three months ended April 30, 2019:
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	Publicly
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	February 1 - February 28
	
	-
	$
	-
	-
	-
	

	
	March 1 - March 31
	
	-
	$
	-
	-
	-
	

	
	April 1 - April 30
	
	-
	$
	-
	-
	-
	



Equity Compensation Plan Information

See “Part III, Item 12- Security Ownership of Certain Beneficial Owners, Management and Related Stockholder Matters- Equity Compensation Plan Information.”

Unregistered Sales of Equity Securities and Use of Proceeds

There have been no unregistered sales of equity securities or purchases of equity securities that are required to be disclosed.

ITEM 6. SELECTED FINANCIAL DATA

Not Applicable.

ITEM 7. MANAGEMENT’S DISCUSSION AND ANALYSIS OF FINANCIAL CONDITION AND RESULTS OF OPERATIONS

You should read the following discussion and analysis of our financial condition and results of operations together with our consolidated financial statements and the related notes and other financial information included elsewhere in this Annual Report on Form 10-K. Some of the information contained in this discussion and analysis or set forth elsewhere in this Annual Report on Form 10-K, including information with respect to our plans and strategy for our business and related financing, includes forward-looking statements that involve risks and uncertainties. You should review the “Risk Factors” section of this Annual Report, and elsewhere in this report, for a discussion of important factors that could cause actual results to differ materially from the results described in or implied by the forward-looking statements contained in the following discussion and analysis. Our fiscal year ends on April 30. References to fiscal 2019 are to the fiscal year ended April 30, 2019.

Overview

We are commercializing proprietary systems that generate electricity predominantly by harnessing the renewable energy of ocean waves. Our PB3 PowerBuoy® systems use proprietary technologies to convert the mechanical energy created by the rising and falling of ocean waves into electricity. We currently have developed our PB3 PowerBuoy® product and are in process of developing two new complementary products, the hybrid PowerBuoy® and subsea battery solutions. Since fiscal 2002, government agencies have accounted for a significant portion of our revenues. These revenues were largely for the support of our product development efforts relating to our technology. Today our goal is to generate the majority of revenue from the sale of products and services, and sales and services to support our business operations. As we continue to develop and commercialize our products and services, we expect to have a net use of cash in operating activities unless or until we achieve positive cash flow from the commercialization of our products and services.
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We are marketing our PowerBuoy®, which is designed to generate power for use independent of the power grid, to customers that require electricity in remote locations. We believe there are a variety of potential applications for our PowerBuoy®, within markets such as oil and gas, defense and security, science and research and communications, which we refer to collectively as autonomous application markets.

We were incorporated in New Jersey in 1984, began business operations in 1994, and were re-incorporated in Delaware in 2007. We currently have five wholly-owned subsidiaries: Ocean Power Technologies Ltd., organized under the laws of the United Kingdom, Reedsport OPT Wave Park LLC, organized under the laws of Oregon, and Oregon Wave Energy Partners I, LLC, organized under the laws of Delaware, Ocean Power Technologies (Australasia) Pty Ltd (“OPTA”), organized under the laws of Australia. OPTA owns 100% of Victorian Wave Partners Pty. Ltd. (“VWP”), which is also organized under the laws of Australia.

Product Development

The development of our technology has been funded by capital we raised, by development engineering contracts we received starting in fiscal 1995, including projects with the DOE, the U.S. Navy, the Department of Homeland Security, and revenue generating projects with MES, PMO and Eni. Please see Item 1 of this Annual Report- “Business - Customers” and “Business - Historic Projects” for more information.

Through these historic projects, we also continued development of our PowerBuoy® technologies. We are continuing to focus on marketing and developing our PowerBuoy® products and services for use in autonomous power applications.

During fiscal 2019, we continued to focus on the commercialization of our PowerBuoy® technology, while expanding the application of our PB3 product in autonomous application markets. In March 2018, we entered into an agreement with Eni that provides for a minimum 24-month contract that includes a lease and associated project management. In June 2018, we entered into a contract with PMO for the lease of a PB3 PowerBuoy® to be deployed in one of PMO’s offshore fields in the North Sea. In August 2018, we entered into an agreement with EGP to evaluate a PB3 PowerBuoy® deployment along the coast of Chile through a detailed feasibility study as an offshore autonomous platform hosting oceanographic sensor systems. In February 2019, we entered into a contract with the U.S. Navy to carry out the first phase of a project to design and develop a buoy mooring system which incorporates fiber optics for the transmission of subsea sensor data to airplanes, ships, and satellites.

In November 2017 we completed the Phase I work under the contract with ONR which focused on the initial concept design and development of a mass-on-spring PTO-based PowerBuoy®. We are waiting for ONR funding to be approved for the next phase. Working closely with potential customers, we also continued to analyze and further develop new applications for the PowerBuoy® including subsea well monitoring for oil and gas, Autonomous Underwater Vehicle (“AUV”) charging, and independent telecommunications platforms.
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In addition to the PB3 commercial product validation activities, a concerted effort has been underway which focuses on proactively implementing additional features driven by extensive and direct discussions with potential users, customers, marketing partners and end users in our target markets. Such features include:

· The design, development and implementation of a versatile mooring interface that allows the PB3 to accommodate various types of mooring configurations depending on the specifics and the needs of the customer, eliminating the need for a redesign of the device.

· The design, development and implementation of a flexible power transmission system intended to support delivery of power and communication capabilities to customer payloads which are external to the PowerBuoy®, and which may reside in the water column or on the seabed.

· The design and development of a combined power and communications single point mooring solution that allows for quick deployment of the PowerBuoy®.

Additionally, and building upon our initial success in implementing an auto-ballast system in our commercial PB3, we further enhanced this feature to achieve faster and more cost effective PB3 deployments and retrievals.

As previously stated, the PB3 has achieved commercial status through a series of design iterations which focused on improving its reliability and survivability in the ocean environment. Though the PB3 will continue to undergo further enhancements through customary product life cycle management, we believe the PB3 has achieved a maturity level for immediate commercial use. We believe that the PB3 will generate and store sufficient power to address various application requirements in our target markets. Our product development and engineering efforts are focused, in part, on increasing the energy output and efficiency of our PowerBuoys® and, if we are able to do so, we believe the PowerBuoy® would be useful for additional applications where cost savings and additional power are required by our potential customers. We continue to explore opportunities in these target markets. We believe that by demonstrating the capability of our PowerBuoy® in oil & gas and telecommunications applications, we can advance our technology and gain further adoption from our target markets. We continue to improve design and manufacturing of the PB3 to enhance our ability to improve customer value, displace incumbent solutions, and become the preferred power source for new and existing applications in our target markets.

We are utilizing our experience with multiple commercial PB3 deployments globally to continually improve our product so that we have higher energy efficiency, additional mooring capability, platform flexibility and higher reliability. For example, the redesigned PB3 leverages our knowledge base from past designs to incorporate new design features which we believe will improve its reliability and efficiency.

In November 2018, the Company announced several new product offerings including the hybrid PowerBuoy®, subsea battery solutions and support services.

· hybrid PowerBuoy® - The Company is in the process of creating a hybrid PowerBuoy® that will be a smaller liquid-fueled surface buoy, compared to the wave power based PB3 PowerBuoy®, capable of providing reliable power in remote offshore locations. This product is to be highly complementary to the PB3 PowerBuoy® by providing the Company the opportunity to address a broader spectrum of customer deployment needs, with the potential for greater Company integration within each customer project. It is primarily intended for shorter term deployment applications such as eROV and AUV inspections and short-term maintenance, topside surveillance and communications, and subsea equipment and controls. The hybrid PowerBuoy® is anticipated to be a lightweight, quickly deployable and cost-effective solution. The design is also anticipated to have a high payload capacity for communications and surveillance, with the capability of being tethered to subsea payloads and battery packs, or with a conventional anchor mooring system. The Company intends to design the hybrid PowerBuoy®, with a Stirling engine, to outperform traditional diesel buoys, which we believe to have more frequent service and refueling intervals. We believe the hybrid PowerBuoy® will be able to operate in an environmentally safer manner using more robust fuels, while operating over a wider temperature range than diesel buoys.

· Subsea battery solutions - The Company is in the process of creating a sea floor energy storage solution for remote offshore operations. These subsea battery systems will contain lithium ion batteries, which provide high power density, to supply power that can enable subsea equipment, sensors, communications and AUVs and electric remotely operated vehicles (eROV) recharge. The Company’s PB3 PowerBuoy® is complimentary to subsea battery systems by providing a means for recharging during longer term deployments, or the subsea battery systems can be used independently for shorter term deployments. Ideal for many remote offshore customer applications, these subsea battery systems are anticipated to be high performance, cost-efficient, and quickly deployable. Given the Company’s expertise in offshore energy storage systems from existing PB3 PowerBuoy® technology, the subsea battery solutions will provide an opportunity for the Company to differentiate through technical, cost and delivery leadership.

· Support services – The Company offers customers a comprehensive range of support services that meet their specific needs. These support services include innovation services, remote monitoring, extended service agreements, customization and pre-packaged payload options, engineering-design-testing services, mooring design, and marine services. These same support services will be extended to the new subsea battery solution and hybrid PowerBuoy® products.
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Capital Raises

On June 2, 2016, we entered into a securities purchase agreement, which was amended on June 7, 2016 (as amended, the “Purchase Agreement”) with certain institutional purchasers (the “Purchasers”). Pursuant to the terms of the Purchase Agreement, we sold an aggregate of 20,850 shares of common stock together with warrants to purchase up to an aggregate of 7,298 shares of common stock. Each share of common stock was sold together with a warrant to purchase 0.35 of a share of common stock at a combined purchase price of $92.00. The net proceeds from the offering to us were approximately $1.7 million, after deducting placement agent fees and estimated offering expenses payable by us, but excluding the proceeds, if any, from the exercise of the warrants issued in the offering. The warrants have an exercise price of $121.60 per share, will be exercisable on December 8, 2016, and will expire five years following the date of issuance. The Company paid the placement agents approximately $100,000 as placement agent fees in connection with the sale of securities in the offering. The Company also reimbursed the placement agents $35,000 for their out of pocket and legal expenses in connection with the offering.

On July 22, 2016, the Company entered into the Second Amendment to the Purchase Agreement (the “Second Amended Purchase Agreement”) with certain purchasers (the “July Purchasers”). Pursuant to the terms of the Second Amended Purchase Agreement, the Company sold an aggregate of 29,750 shares of Common Stock together with warrants to purchase up to an aggregate of 8,925 shares of Common Stock. Each share of Common Stock was sold together with a warrant to purchase 0.30 of a share of Common Stock at a combined purchase price of $135.00. The net proceeds to the Company from the offering were approximately $3.6 million, after deducting placement agent fees and estimated offering expenses payable by the Company, but excluding the proceeds, if any, from the exercise of the warrants issued in the offering. The Warrants were exercisable immediately at an exercise price of $187.20 per share. The Warrants will expire on the fifth (5th) anniversary of the initial date of issuance.

On October 19, 2016, the Company sold 138,000 shares of common stock at a price of $55.00 per share, which includes the sale of 18,000 shares of the Company’s common stock sold by the Company pursuant to the exercise, in full, of the over-allotment option by the underwriters in a public offering. The net proceeds to the Company from the offering were approximately $6.9 million, after deducting placement agent fees and offering expenses payable by the Company.

On May 2, 2017, the Company sold 309,638 shares of common stock at a price of $26.00 per share, which includes the sale of 40,388 shares of the Company’s common stock sold by the Company pursuant to the exercise, in full, of the over-allotment option by the underwriters in a public offering. The net proceeds to the Company from the offering were approximately $7.2 million, after deducting placement agent fees and offering expenses payable by the Company.

On October 23, 2017, the Company sold 286,972 shares of common stock at a price of $28.40 per share in a best efforts public offering. The net proceeds to the Company from the offering were approximately $7.4 million, after deducting placement fees and offering expenses payable by the Company.

On August 13, 2018, the Company entered into a common stock purchase agreement with Aspire Capital Fund, LLC (“Aspire Capital”) which provides that, subject to certain terms, conditions and limitations, Aspire Capital is committed to purchase up to an aggregate of $10.0 million of shares of the Company’s common stock over a 30-month period that does not exceed 19.99% of the outstanding common stock on the date of the agreement. Shareholder approval was not needed since the number of common stock offered for sale in the common stock purchase agreement did not exceed 19.99% of the outstanding common stock on the date of the agreement. In consideration for entering into the agreement, the Company issued to Aspire Capital 21,429 shares of our common stock as a commitment fee. As of April 30, 2019, the Company has sold 162,162 shares of common stock with an aggregate market value of $949,259 at an average price of $5.85 per share pursuant to this common stock purchase agreement.

On January 7, 2019, the Company entered into an At the Market Offering Agreement (“2019 ATM Facility”) with A.G.P./Alliance Global Partners (“AGP”), under which the Company may issue and sell to or through A.G.P./Alliance Global Partners, acting as agent and/or principal, shares of the Company’s common stock having an aggregate offering price of up to $25 million. As of April 30, 2019, under the 2019 ATM Facility the Company had issued and sold 151,561 shares of its common stock with an aggregate market value of $958,229 at an average price of $6.32 per share and paid AGP a sales commission of approximately $33,469 related to those shares.

On April 8, 2019, the Company sold 1,542,000 shares of common stock, which includes the sale of 642,000 shares of the Company’s common stock sold by the Company pursuant to the exercise, in full, of the over-allotment option by the underwriters in a public offering, prefunded warrants to purchase up to 3,385,680 shares of common stock and common warrants to purchase up to 4,927,680 shares of our common stock in an underwritten public offering. The net proceeds to the Company from the offering were approximately $15.7 million, after deducting underwriter fees and offering expenses payable by the Company.

The sale of additional equity or convertible securities could result in dilution to our stockholders. If additional funds are raised through the issuance of debt securities or preferred stock, these securities could have rights senior to those associated with our common stock and could contain covenants that would restrict our operations. We do not have any committed sources of debt or equity financing and we cannot assure you that financing will be available in amounts or on terms acceptable to us when needed, or at all. If we are unable to obtain required financing when needed, we may be required to reduce the scope of our operations, including our planned product development and marketing efforts, which could materially and adversely affect our financial condition and operating results. If we are unable to secure additional financing, we may be forced to cease our operations.

Backlog

As of April 30, 2019, our negotiated backlog was $0.9 million. As of April 30, 2018, our negotiated backlog was $0.7 million. Our backlog can include unfilled firm orders for our products and services from commercial and governmental customers. If any of our contracts were to be terminated, our backlog would be reduced by the expected value of the remaining terms of such contract.
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The amount of contract backlog is not necessarily indicative of future revenue because modifications to, or terminations of present contracts and production delays can provide additional revenue or reduce anticipated revenue. A substantial portion of our revenue has been for the support of our product development efforts. These revenues are mostly recognized using the percentage-of-completion method, and changes in estimates from time to time may have a significant effect on revenue and backlog. Our backlog is also typically subject to large variations from time to time due to the timing of new awards.

Going Concern

Our financial statements have been prepared assuming we will continue as a going concern. We have experienced substantial and recurring losses from operations, which losses have caused an accumulated deficit of $209.8 million at April 30, 2019. Based on the Company’s cash, cash equivalents and restricted cash balances as of April 30, 2019, the Company believes that it will be able to finance its capital requirements and operations into the quarter ending July 31, 2020. The report of our independent registered public accounting firm on our consolidated financial statements for the year ended April 30, 2019, contains an explanatory paragraph regarding our ability to continue as a going concern, based on, among other factors, that our ability to continue as a going concern is dependent upon our ability to raise additional external capital and increase revenues. These factors, among others, raise substantial doubt about our ability to continue as a going concern. Our consolidated financial statements do not include any adjustments that might result from the outcome of this uncertainty. We cannot assure you that we will be successful in our efforts to generate revenues, become profitable, raise additional outside capital or to continue as a going concern. If we are not successful in our efforts to raise additional capital sufficient to support our operations, we would be forced to cease operations, in which event investors would lose their entire investment in our company.

Critical Accounting Policies and Estimates

The discussion and analysis of our financial condition and results of operations set forth below are based on our consolidated financial statements, which have been prepared in accordance with U.S. generally accepted accounting principles (U.S. GAAP). The preparation of these consolidated financial statements requires us to make estimates and judgments that affect the reported amounts of assets, liabilities, revenues and expenses. On an ongoing basis, we evaluate our estimates and judgments, including those described below. We base our estimates on historical experience and on various other assumptions that we believe to be reasonable under the circumstances. These estimates and assumptions form the basis for making judgments about the carrying values of assets and liabilities that are not readily apparent from other sources. Actual results may differ from these estimates under different assumptions or conditions.

We believe the following accounting policies require significant judgment and estimates by us in the preparation of our consolidated financial statements.

Legal contingencies

As discussed in Part I, Item 3 of this Annual Report under the heading “Legal Proceedings” and in Note 14, “Commitments and Contingencies,” in Notes to the Consolidated Financial Statements, the Company is currently subject to various legal proceedings and claims. The Company records a contingent liability when it is probable that a loss has been incurred and the amount is reasonably estimable in accordance with ASC Topic 450, Contingencies: Loss Contingencies. There is a significant judgment required in both the probability determination and as to whether an exposure can be reasonably estimated since the outcome of legal proceedings and claims brought against the Company are subject to significant uncertainty. In management’s opinion, any reasonable possible losses in addition to the amounts accrued for litigation, individually or in the aggregate, could possibly have a material adverse effect on its financial condition or operating results.
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Revenue recognition

A performance obligation is the unit of account for revenue recognition. The Company assesses the goods or services promised in a contract with a customer and identifies as a performance obligation either: a) a good or service (or a bundle of goods or services) that is distinct; or b) a series of distinct goods or services that are substantially the same and that have the same pattern of transfer to the customer. A contract may contain a single or multiple performance obligations. For contracts with multiple performance obligations, the Company allocates the contracted transaction price to each performance obligation based upon the relative standalone selling price, which represents the price the Company would sell a promised good or service separately to a customer. The Company determines the standalone selling price based upon the facts and circumstances of each obligated good or service. The majority of the Company’s contracts have no observable standalone selling price since the associated products and services are customized to customer specifications. As such, the standalone selling price generally reflects the Company’s forecast of the total cost to satisfy the performance obligation plus an appropriate profit margin.

The nature of the Company’s contracts may give rise to several types of variable consideration, including claims and unpriced change orders; awards and incentive fees; and liquidated damages and penalties. Variable consideration can also arise from modifications to the scope of services. Variable consideration is included in the transaction price to the extent it is probable that a significant reversal of cumulative revenue recognized will not occur once the uncertainty associated with the variable consideration is resolved. Our estimates of variable consideration and determination of whether to include such amounts in the transaction price are based largely on our assessment of legal enforceability, performance and any other information (historical, current, and forecasted) that is reasonably available to us.

The Company recognizes revenue when or as it satisfies a performance obligation by transferring a good or service to a customer, either (1) at a point in time or (2) over time. A good or service is transferred when or as the customer obtains control of it. The evaluation of whether control of each performance obligation is transferred at a point in time or over time is made at contract inception. Input measures such as costs incurred or time elapsed are utilized to assess progress against specific contractual performance obligations for the Company’s services. The selection of the method to measure progress towards completion requires judgment and is based on the nature of the services to be provided. For the Company, the input method using costs incurred or time elapsed best represents the measure of progress against the performance obligations incorporated within the contractual agreements. When the Company’s estimate of total costs to be incurred to satisfy the performance obligations exceed revenue, the Company recognizes the loss immediately.

Warrant accounting

The Company accounts for warrants issued in connection with its public offerings in accordance with the guidance on “Accounting for Certain Financial Instruments with Characteristics of both Liabilities and Equity” in Topic 480 which provides that warrants meeting the classification of a liability award are recorded as a liability at its fair value. The warrant liabilities are subject to re-measurement at each balance sheet date using the Black-Scholes option pricing model. The Company recognizes any change in fair value in its consolidated statements of operations within “Gain due to the change in fair value of warrant liabilities”. The Company will continue to adjust the carrying value of the warrants for changes in the estimated fair value until such time as these instruments are exercised or expire. At that time, the liabilities will be reclassified to “Additional paid-in capital”, a component of “Stockholders’ equity” on the Consolidated Balance Sheets. The common warrants issued in connection with the Company’s public offerings in June and July 2016 met the criteria of a liability award and were classified to warrant liabilities. The pre-funded and common warrants issued in the Company’s April 8, 2019 public offering did not meet the criteria required to be classified as a liability award and therefore were treated as an equity award.
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Financial Operations Overview

Over the next several years, it is our goal to fund the majority of our product development efforts with sources from commercial relationships, including cost-sharing agreements. If we are unable to obtain commercial relationships or cost-sharing arrangements, we may be forced to curtail our development expenses and scope to reduce our overall expenses. We recently narrowed our development focus to the PB3 to drive toward commercialization of that product and to reduce our overall expenses.

The following table provides information regarding the breakdown of our revenues by customer for fiscal years 2019 and 2018:

	
	
	
	Twelve months ended April 30,
	
	
	
	

	
	
	
	2019
	
	
	2018
	
	
	
	

	
	
	
	
	(in thousands)
	
	
	
	

	
	
	
	
	
	
	
	
	
	
	

	
	Eni S.p.A.
	$
	341
	$
	171
	
	

	
	Mitsui Engineering & Shipbuilding
	
	
	-
	
	218
	
	

	
	Premier Oil UK Limited
	
	
	206
	
	51
	
	
	

	
	Office of Naval Research
	
	
	-
	
	71
	
	
	

	
	Other
	
	
	85
	
	-
	
	
	

	
	
	
	$
	632
	
	$
	511
	
	
	

	
	
	
	
	
	
	
	
	
	
	



We currently focus our sales and marketing efforts on parts of North America, Europe, South America and Asia. The following table shows the percentage of our revenues by geographical location of our customers for fiscal 2019 and 2018:

	
	
	
	Twelve months ended April 30,
	

	Customer Location
	2019
	
	2018
	
	
	

	
	
	
	
	
	
	
	
	

	
	Asia
	0%
	43%
	

	
	Europe
	92%
	43%
	

	
	United States
	8%
	14%
	

	
	
	
	100
	%
	100
	%
	

	
	
	
	
	
	
	
	
	



Foreign exchange loss

We transact business in various countries and have exposure to fluctuations in foreign currency exchange rates. Foreign exchange gains and losses arise in the translation of foreign-denominated assets and liabilities, which may result in realized and unrealized gains or losses from exchange rate fluctuations. Since we conduct our business in US dollars and our functional currency is the US dollar, our main foreign exchange exposure, if any, results from changes in the exchange rate between the US dollar and the British pounds sterling, the Euro and the Australian dollar. Due to the macroeconomic pressures in certain European countries, foreign exchange rates may become more volatile in the future.
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We maintain cash accounts that are denominated in British pounds sterling, Euros and Australian dollars. These foreign denominated accounts had a balance of $0.7 million as of April 30, 2019 and $1.0 million as of April 30, 2018, compared to our total cash, cash equivalents, and restricted cash balances of $17.2 million as of April 30, 2019 and $12.3 million as of April 30, 2018. These foreign currency balances are translated at each month end to our functional currency, the US dollar, and any resulting gain or loss is recognized in our results of operations.

In addition, a portion of our operations is conducted through our subsidiaries in countries other than the United States, specifically Ocean Power Technologies Ltd. in the United Kingdom, the functional currency of which is the British pound sterling, and Ocean Power Technologies (Australasia) Pty Ltd. in Australia, the functional currency of which is the Australian dollar. Both of these subsidiaries have foreign exchange exposure that results from changes in the exchange rate between their functional currency and other foreign currencies in which they conduct business.

We currently do not hedge our exchange rate exposure. However, we assess the anticipated foreign currency working capital requirements and capital asset acquisitions of our foreign operations and attempt to maintain a portion of our cash and cash equivalents denominated in foreign currencies sufficient to satisfy these anticipated requirements. We also assess the need and cost to utilize financial instruments to hedge currency exposures on an ongoing basis and may hedge against exchange rate exposure in the future.

Results of Operations

This section should be read in conjunction with the discussion below under “- Liquidity and Capital Resources.”

Fiscal Years Ended April 30, 2019 and 2018

The following table contains selected statement of operations information, which serves as the basis of the discussion of our results of operations for the years ended April 30, 2019 and 2018:

	
	
	
	Twelve months ended April 30,
	
	
	% change
	
	

	
	
	
	
	
	
	2019 period to
	
	

	
	
	
	2019
	
	
	2018
	
	
	2018 period
	
	

	
	
	
	
	(in thousands)
	
	
	
	
	
	

	
	
	
	
	
	
	
	
	
	
	
	
	

	
	Revenues
	$
	632
	$
	511
	24%
	
	

	
	Cost of revenues
	
	
	1,303
	
	763
	71%
	
	

	
	Gross loss
	
	
	(671
	)
	
	(252
	)
	
	
	
	

	
	Operating expenses:
	
	
	
	
	
	
	
	
	
	
	

	
	Engineering and product development costs
	
	
	4,984
	
	4,320
	15%
	
	

	
	Selling, general and administrative costs
	
	
	7,616
	
	6,988
	9%
	
	

	
	Total operating expenses
	
	
	12,600
	
	11,308
	
	
	
	
	

	
	Operating loss
	
	
	(13,271
	)
	
	(11,560
	)
	
	
	
	

	
	Gain due to the change in fair value of warrant liabilities
	
	
	195
	
	
	122
	
	60%
	
	

	
	Interest income, net
	
	
	35
	
	83
	
	-58%
	
	

	
	Other income
	
	
	-
	
	4
	-100%
	
	

	
	Foreign exchange gain/(loss)
	
	
	(55)
	
	75
	
	-173%
	
	

	
	Loss before income taxes
	
	
	(13,096)
	
	
	(11,276)
	
	16%
	
	

	
	Income tax benefit
	
	
	850
	
	1,119
	-24%
	
	

	
	Net loss
	
	$
	(12,246
	)
	$
	(10,157
	)
	21%
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Revenues

Revenues for the fiscal years ended April 30, 2019 and 2018 were approximately $0.6 million and $0.5 million, respectively. The increase of approximately $0.1 million or 24% over 2018 was attributable to more new contracts signed and started at the end of fiscal year 2018 and beginning of fiscal year 2019 relating to Eni, PMO, EGP, and the U.S. Navy SBIR grant. The MES and ONR contracts were completed in the first half of fiscal 2018.

Cost of revenues

Cost of revenues consists primarily of incurred material, labor and manufacturing overhead expenses, such as engineering expense, equipment depreciation and maintenance and facility related expenses, and includes the cost of PowerBuoy® parts and services supplied by third-party suppliers. Cost of revenues also includes PowerBuoy® system delivery and deployment expenses and may include anticipated losses at completion on certain contracts.

Cost of revenues for the fiscal years ended April 30, 2019 and 2018 were approximately $1.3 million and $0.8 million, respectively. The increase of approximately $0.5 million, or 71%, over 2018 mostly due to higher upfront spending and material costs on the new customer contracts in fiscal 2019 as compared to the same period in the fiscal 2018. During fiscal 2018, all of projects were completed in the first half of the year and spending on the new customer contracts commenced in the fourth quarter, 2018.

Engineering and product development costs

Our engineering and product development costs consist of salaries and other personnel-related costs and the costs of products, materials and outside services used in our product development and unfunded research activities. Our engineering and product development costs relate primarily to our efforts to increase the power output and reliability of our PowerBuoy® system, and the development of new products, product applications and complementary technologies. We expense all our engineering and product development costs as incurred.

Engineering and product development costs during the fiscal year ended April 30, 2019 were $5.0 million as compared to $4.3 million for fiscal year 2018. The increase of $0.7 million, or 15%, is due to higher spending on new products being developed, PB3 PowerBuoy® builds for future customer contracts, and higher personnel costs as compared to the same period in fiscal 2018.

Selling, general and administrative costs

Our selling, general and administrative costs consist primarily of professional fees, salaries and other personnel-related costs for employees and consultants engaged in sales and marketing and support of our PowerBuoy® systems and costs for executive, accounting and administrative personnel, professional fees and other general corporate expenses.

Selling, general and administrative costs during the fiscal year months ended April 30, 2019 were $7.6 million as compared to $7.0 for fiscal year 2018. The increase of $0.6 million, or 9%, is primarily attributable to higher investor relations costs of $0.4 million, higher professional fees of $0.2 million and higher sales and marketing of $0.1 million partly offset by lower spending of $0.1 million in employee related costs.

Gain due to the change in fair value of warrant liabilities

The change in fair value of warrant liabilities during the fiscal year ended April 30, 2019 was an unrealized gain of $195,000 versus an unrealized gain of $122,000 for the fiscal months ended April 30, 2018. The change between periods is mainly due to a lower stock price for the twelve months ended April 30, 2019.

Interest income, net

Interest income, net consists of interest received on cash and cash equivalents, investments in money market accounts and interest expense paid on certain obligations to third parties. Total cash, cash equivalents, and restricted cash were $17.2 million as of April 30, 2019, compared to $12.3 million as of April 30, 2018.
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Interest income, net during the fiscal year 2019 was approximately $35,000 compared to $83,000 for fiscal 2018. The decrease in interest income year over year is due to a lower average cash balance in fiscal year 2019.

Foreign exchange gain/(loss)

Foreign exchange loss was approximately $55,000 for fiscal year 2019 as compared to a foreign exchange gain of $75,000 for fiscal year 2018. The difference was attributable primarily to the relative change in value of the British pound sterling, Euro and Australian dollar compared to the U.S. dollar during the two periods.

Income tax benefit

During the fiscal years ended April 30, 2019 and 2018, the Company sold New Jersey State net operating losses and research and development credits in the amount of $9.1 million and $11.5 million, respectively, resulting in the recognition of income tax benefits of $0.9 million and $1.1 million, respectively. The Company has a full valuation allowance against its deferred tax assets.

Liquidity and Capital Resources

Since our inception, the cash flows from customer revenues have not been sufficient to fund our operations and provide the capital resources for our business. For the two years ended April 30, 2019, our aggregate revenues were $1.1 million, our aggregate net losses were $22.4 million and our aggregate net cash used in operating activities was $22.8 million.

Net cash used in operating activities

Net cash flows used in operating activities during the fiscal year ended April 30, 2019 were $12.1 million, an increase of $1.4 million, when compared to $10.7 million during the fiscal year ended April 30, 2018. The change was the result of an increase in net loss of $2.1 million and payment of deferred credits of $0.6 million partly offset by the net change in operating assets and liabilities of $1.3 million.

Net cash used in investing activities

Net cash used in investing activities was approximately $29,000 for fiscal year 2019 versus net cash used by investing activities of approximately $658,000 for fiscal year 2018. The change was primarily the result of the Company’s decreased spending on equipment and leasehold improvements relating to its new facility in Monroe, New Jersey.

Net cash provided by financing activities

Net cash provided by financing activities was approximately $17.2 million in fiscal year 2019, and net cash provided by financing activities was approximately $14.6 million for fiscal 2018. The increase in net cash provided in fiscal year 2019 compared to fiscal year 2018 was due primarily to the Company receiving more proceeds from sales of its common stock in fiscal year 2019.
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Effect of exchange rates on cash and cash equivalents

The effect of exchange rates on cash and cash equivalents was a reduction of approximately $80,000 in fiscal year 2019, a decrease of $168,000 from fiscal year 2018, respectively. The effect of exchange rates on cash and cash equivalents results primarily from gains or losses on consolidation of foreign subsidiaries and foreign denominated cash and cash equivalents.

Liquidity Outlook

Our financial statements have been prepared assuming we will continue as a going concern. We have experienced substantial and recurring losses from operations, which losses have caused an accumulated deficit of $209.8 million at April 30, 2019. We generated revenues of only $0.6 million in fiscal year 2019, and $0.5 million in fiscal year 2018. Based on the Company’s cash, cash equivalents and restricted cash balances as of April 30, 2019, the Company believes that it will be able to finance its capital requirements and operations into the quarter ending July 31, 2020. These conditions raise substantial doubt about our ability to continue as a going concern.

We expect to devote substantial resources to continue our development efforts for our PowerBuoys® and to expand our sales, marketing and manufacturing programs associated with the planned commercialization of the PowerBuoys®. Our future capital requirements will depend on a number of factors, including but not limited to:

· our ability to commercialize our PowerBuoys®, and achieve and sustain profitability;

· our continued development of our proprietary technologies, and expected continued use of cash from operating activities unless or until we achieve positive cash flow from the commercialization of our products and services;

· our ability to obtain additional funding, as and if needed which will be subject to a number of factors, including market conditions, and our operating performance;

· our estimates regarding expenses, future revenues and capital requirements;

· the adequacy of our cash balances and our need for additional financings;

· our ability to develop and manufacture a commercially viable PowerBuoy® product;

· our ability to successfully develop and market new products, such as a hybrid PowerBuoy® or subsea battery solutions;

· that we will be successful in our efforts to commercialize our PowerBuoy® or the timetable upon which commercialization can be achieved, if at all;

· our ability to identify and penetrate markets for our PowerBuoys® and our wave energy technology;

· our ability to implement our commercialization strategy as planned, or at all;

· our relationships with our strategic partners may not be successful and we may not be successful in establishing additional relationships;

· our ability to maintain the listing of our common stock on the Nasdaq Capital Market;

· the reliability of our technology and our PowerBuoys®;

· our ability to improve the power output, survivability and reliability of our PowerBuoys®;

· the impact of pending and threatened litigation on our business, financial condition and liquidity;

· changes in current legislation, regulations and economic conditions that affect the demand for renewable energy;

· our ability to compete effectively in our target markets;

· our limited operating history and history of operating losses;

· our sales and marketing capabilities and strategy in the United States and internationally; and

· our ability to protect our intellectual property portfolio.
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Our business is capital intensive, and, to date, we have been funding our business principally through sales of our securities, and we expect to continue to fund our business with sales of our securities and, to a limited extent, with our revenues until, if ever, we generate sufficient cash flow to internally fund our business. This is largely a result of the high engineering and product development costs associated with our product development. We anticipate that our operating expenses will be approximately $14.4 million in fiscal year 2020 including product development spending of more than $7.4 million. We may choose to reduce our operating expenses through personnel reductions, and reductions in our research and development and other operating costs during the fiscal year 2020, if we are not successful in our efforts to raise additional capital. We cannot assure you that we will be able to increase our revenues and cash flow to a level which would support our operations and provide sufficient funds to pay our obligations for the foreseeable future. Further, we cannot assure you that we will be able to secure additional financing or raise additional capital or, if we are successful in our efforts to raise additional capital, of the terms and conditions upon which any such financing would be extended. If we are unable to raise additional capital when needed or generate positive cash flow, it is unlikely that we will be able to continue as a going concern. The financial statements do not include any adjustments that might result from the outcome of this uncertainty.

Off-Balance Sheet Arrangements

Since inception, we have not engaged in any off-balance sheet financing activities.

Recent Accounting Pronouncements

In May 2014, the Financial Accounting Standards Board (“FASB”) issued Accounting Standards Update (ASU) No. 2014-09, “Revenue from Contracts with Customers (Topic 606).” ASU 2014-09 outlines a new, single comprehensive model for entities to use in accounting for revenue arising from contracts with customers and supersedes most current revenue recognition guidance, including industry-specific guidance. This new revenue recognition model provides a five-step analysis in determining when and how revenue is recognized. The new model will require revenue recognition to depict the transfer of promised goods or services to customers in an amount that reflects the consideration a company expects to receive in exchange for those goods or services. The FASB subsequently issued additional clarifying standards to address issues arising from implementation of the new revenue standard, including a one-year deferral of the effective date for the new revenue standard. Public companies should now apply the guidance in ASU 2014-09 to annual reporting periods beginning after December 15, 2017 and interim periods within those annual periods. Earlier application is permitted only as of annual reporting periods beginning after December 15, 2016, including interim periods within that annual period. Companies may use either a full retrospective or a modified retrospective approach to adopt ASU 2014-09. Under the full retrospective method, the standard would be applied to each prior reporting period presented and the cumulative effect of applying the standard would be recognized at the earliest period shown. Under the modified retrospective method, the cumulative effect of applying the standard would be recognized at the date of application. Effective May 1, 2018, the Company adopted the requirements of ASU 2014-09 using the modified retrospective method. As a practical expedient, the Company adopted the new standard only for existing contracts as of May 1, 2018, the date of adoption. Any contracts that had expired prior to May 1, 2018 were not evaluated against the new standard. The Company adopted ASU 2014-09 and the adoption did not have a material impact on the Company’s consolidated financial position, results of operations or cash flows.
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In February 2016, the FASB issued ASU No. 2016-02, “Leases (Topic 842)” which amends the existing guidance on accounting for leases. Topic 842 was further clarified and amended within ASU 2017-13, ASU 2018-01, ASU 2018-10, ASU 2018-11 and ASU 2018-20. The new standard establishes a right-of-use (ROU) model that requires a lessee to record a ROU asset and a lease liability on the balance sheet for all leases with terms greater than twelve months or leases that contain a purchase option that is reasonably certain to be exercised. Leases will be classified as either finance or operating, with classification affecting the pattern of expense recognition in the income statement. ASU 2016-02 is effective for annual periods beginning after December 15, 2018, including interim periods within those annual periods, with early adoption permitted. The company will adopt Topic 842 during the first quarter of 2019 using the modified retrospective method. The new guidance will be applied to leases that exist or are entered into on or after May 1, 2019 without adjusting comparative periods in the financial statements. The Company expects to utilize the package of practical expedients in ASC 842-10-65-1(f) that, upon adoption of Topic 842, allows entities to (1) not reassess whether any expired or existing contracts are or contain leases, (2) retain the classification of leases (e.g., operating or finance lease) existing as of the date of adoption and (3) not reassess initial direct costs for any existing leases. Based on the most recent assessment of existing leases, the Company expects to record a right-of-use asset and a lease liability in the range of $1.0 to $2.0 million that will be included on the balance sheet as of May 1, 2019. The Company does not expect the adoption of Topic 842 to have a material impact on the company’s results of operations or cash flows.

In August 2016, the FASB issued ASU 2016-15, “Statement of Cash Flows (Topic 230): Classification of Certain Cash Receipts and Cash Payments” providing additional guidance on eight specific cash flow classification issues. The goal of the ASU is to reduce diversity in practice of classifying certain items. The amendments in the ASU are effective for fiscal years beginning after December 15, 2017, and interim periods within those fiscal years and early adoption is permitted. The Company adopted the standard on May 1, 2018 and determined the standard had no impact on its financial position, results of operations or cash flows.

In May 2017, the FASB issued ASU 2017-09, “Compensation — Stock Compensation (ASC Topic 718): Scope of Modification Accounting,” which clarifies when changes to the terms or conditions of a share-based payment award must be accounted for as a modification. Entities should apply the modification accounting guidance if the value, vesting conditions or classification of the award changes. The amendments in the ASU are effective for fiscal years beginning after December 15, 2017, and interim periods within those fiscal years and early adoption is permitted. The Company adopted the standard on May 1, 2018 and determined the standard no impact on its financial position, results of operations or cash flows.

In August 2018, the FASB issued ASU No. 2018-13, “Fair Value Measurement (Topic 820).” The ASU modifies, removes and adds several disclosure requirements on fair value measurements in Topic 820, Fair Value Measurement. The ASU 2018-13 is effective for all entities for fiscal years, and interim periods within those fiscal years, beginning after December 15, 2019. The amendments on changes in unrealized gains and losses, the range and weighted average of significant unobservable inputs used to develop Level 3 fair value measurements, and the narrative description of measurement uncertainty should be applied prospectively for only the most recent interim or annual period presented in the initial fiscal year of adoption. All other amendments should be applied retrospectively to all periods presented upon their effective date. Early adoption is permitted upon issuance of ASU 2018-13. An entity is permitted to early adopt any removed or modified disclosures upon issuance of ASU 2018-13 and delay adoption of the additional disclosures until their effective date. The Company is evaluating the effect ASU 2018-13 will have on its consolidated financial statements and disclosures and has not yet determined the effect of the standard on its ongoing financial reporting at this time.

In August 2018, the FASB issued ASU No. 2018-15, “Intangibles — Goodwill and Other — Internal-Use Software (Subtopic 350-40).” The ASU provides for the recognition of an intangible asset for the costs of internal-use software licenses included in a cloud computing arrangement. Costs of arrangements that do not include a software license should be accounted for as a service contract and expensed as incurred. This ASU is effective for fiscal years beginning after December 15, 2019, with early adoption permitted. The ASU permits two methods of adoption: prospectively to all implementation costs incurred after the date of adoption, or retrospectively to each prior reporting period presented. The Company is evaluating the effect ASU 2018-15 will have on its consolidated financial statements and disclosures and has not yet determined the effect of the standard on its ongoing financial reporting at this time.

ITEM 7A. QUANTITATIVE AND QUALITATIVE DISCLOSURES ABOUT MARKET RISK

Not applicable.

ITEM 8. FINANCIAL STATEMENTS AND SUPPLEMENTARY DATA

The financial statements and supplementary data required by this item are listed in Item 15 - “Exhibits and Financial Statement Schedules” of this Annual Report.
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ITEM 9.	CHANGES IN AND DISAGREEMENTS WITH ACCOUNTANTS ON ACCOUNTING AND FINANCIAL DISCLOSURE

None.

ITEM 9A. CONTROLS AND PROCEDURES

Evaluation of Disclosure Controls and Procedures

Disclosure controls and procedures are our controls and other procedures that are designed to ensure that information required to be disclosed by us in the reports that we file or submit under the Securities Exchange Act of 1934 (the” Exchange Act”) is recorded, processed, summarized and reported within the time periods specified in the SEC’s rules and forms. Disclosure controls and procedures include, without limitation, controls and procedures designed to ensure that information required to be disclosed by us in the reports that we file or submit under the Exchange Act is accumulated and communicated to our management, including our Chief Executive Officer and Chief Financial Officer, as appropriate, to allow timely decisions regarding required disclosure.

As of the end of the period covered by this Annual Report, we carried out an evaluation, under the supervision and with the participation of our management, including our Chief Executive Officer and Chief Financial Officer, of the effectiveness of the design and operation of our disclosure controls and procedures pursuant to Exchange Act Rule 13a-15(b). Based upon that evaluation, as of April 30, 2019, our Chief Executive Officer and Chief Financial Officer concluded that our disclosure controls and procedures were effective.

Internal Control over Financial Reporting

The annual report of management on the Company’s internal control over financial reporting is provided under “Reports of Management” on page F-2, which is incorporated herein by reference as if fully set forth herein. As described therein, management concluded that the Company’s internal control over financial reporting was effective as of April 30, 2019.

Changes in Internal Control over Financial Reporting

No change in our internal control over financial reporting (as defined in Rules 13a-15(f) and 15d-15(f) under the Exchange Act) occurred during the quarter ended April 30, 2019 that has materially affected, or is reasonably likely to materially affect, our internal control over financial reporting.

ITEM 9B. OTHER INFORMATION

None.
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PART III

ITEM 10. DIRECTORS, EXECUTIVE OFFICERS AND CORPORATE GOVERNANCE

Directors

All of the directors bring to our Board of Directors executive leadership experience from their service as executives and/or directors of our Company and/or other entities. The biography of each director contains information regarding the person’s service as a director, business experience, director positions held currently or at any time during the last five years, and the experiences, qualifications, attributes and skills that caused the Nominating and Corporate Governance Committee and our Board of Directors to determine that the person should serve as a director, given our business and structure.

	
	
	
	
	
	
	
	Served as

	
	
	
	
	
	
	
	Director

	Name
	Age
	Position(s) with the Company
	From

	
	Terence J. Cryan
	
	56
	
	Chairman of the Board
	
	2012

	Dean J. Glover
	53
	
	Vice Chairman of the Board and Independent Director
	2014

	George H. Kirby III
	49
	
	Chief Executive Officer and Director
	2015

	Steven M. Fludder
	59
	
	Independent Director
	2016

	Robert K. Winters
	51
	
	Independent Director
	2016

	Kristine S. Moore
	58
	
	Independent Director
	2018



Terence J. Cryan has been a member of our Board of Directors since October 2012 and Chairman of the board since June 2014. Prior to joining our Board, Mr. Cryan was a member of our Board of Advisors. Mr. Cryan was our lead independent director from October 2013 to June 2014 when he became Chairman of the Board. Since August 2017, Mr. Cryan has served as the Chairman of the Board of Westwater Resources, Inc. Mr. Cryan has served on the boards of directors of a number of other publicly traded companies including Uranium Resources, Inc. from 2006 to 2016; Global Power Equipment Group Inc. from 2008 to 2017; Superior Drilling Products from May 2014 to 2016; Gryphon Gold Corporation from 2009 to 2012; and The Providence Service Corporation from 2009 to 2011. Mr. Cryan previously served as President and Chief Executive Officer of Medical Acoustics, LLC from 2007 through 2010. From September 2012 until April 2013, Mr. Cryan also served as interim President and CEO of Uranium Resources, Inc., and was elected as Chairman of the Board of Directors of Uranium Resources, Inc. in June 2014 and served until March 2016. Mr. Cryan served as President and CEO of Global Power Equipment Group Inc., from March 2015 until July 2017. Mr. Cryan co-founded in 2001 Concert Energy Partners, LLC, an investment and private equity firm based in New York with a focus on the traditional and alternative energy, power and natural resources industries, and served as Managing Director until 2015. Between 1990 and 2001, Mr. Cryan was a Senior Managing Director in the investment banking department at Bear Stearns & Co. Inc. in New York City and a Managing Director at Paine Webber/Kidder Peabody in both New York City and London. Mr. Cryan earned his Bachelor of Arts degree from Tufts University in 1983 and a Master of Science degree in Economics from The London School of Economics in 1984. In December 2014, Terence Cryan was named a Board Leadership Fellow by the National Association of Corporate Directors. We believe Mr. Cryan’s qualifications to sit on our Board of Directors include his significant experience in financial matters, his prior board and executive experience at other companies, his broad energy industry background and his extensive expertise in financings, mergers and acquisitions.
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Dean J. Glover became a member of our Board of Directors in October 2014, replacing a director who retired, and was elected Vice Chairman of our Board of Directors in July 2016. Since March 2018, Mr. Glover has served as a member of the Board of Directors of ConXtech. Mr. Glover is currently the CEO of Techniks Tool Group. Prior to Techniks Tool Group from October 2014 until 2017, Mr. Glover served as MIRATECH President & CEO. Prior to this, he was Senior Vice President and President of the Products Division of Global Power Equipment Group Inc. Mr. Glover joined Global Power in December 2005 as Chief Operating Officer of Braden Manufacturing. Prior to joining Global Power, Mr. Glover led the global supply chain and manufacturing for Diebold Inc. Prior to this Mr. Glover spent 13 years with General Electric (NYSE: GE) in various managerial and technical roles and is a certified Six Sigma Master Black belt. Mr. Glover currently serves as a director of Oklahoma Scholastic Organization, a non-profit organization. Mr. Glover holds a Bachelor’s degree in Mechanical Engineering from the University of Nebraska and an M.B.A. from the Kellogg Graduate School of Management, Northwestern University. Mr. Glover has extensive international experience having lived in various international locations for most of his career. Mr. Glover has over 25 years of commercial and technical experience in industry. We believe Mr. Glover’s qualifications to sit on our Board of Directors include his significant managerial, commercial and technical experience in the energy technology industry.

George H. Kirby III has served as our President, Chief Executive Office and a member of our Board of Directors since January 20, 2015. Prior to this, Mr. Kirby was Senior Vice President at AECOM Technology Corporation (NYSE: ACM) a leading provider of engineering, procurement and construction (“EPC”) services. In this role, he led their Energy Business Line for the north U.S. region providing services for utilities, power transmission and generation developers, and large industrial energy efficiency end-users. Prior to AECOM, he joined SAIC Energy, Environment, & Infrastructure (NYSE: SAIC) in January 2012 a global leader in solutions for national security, healthcare and engineering, as Managing Director for their Asset Transactions group providing power generation investors and developers with technical and market consulting and advisory services and was promoted to Vice President in 2013 providing EPC services to Investor Owned Utilities. In 2009, he joined American Superconductor (Nasdaq: AMSC) as Director of Global Sales and was promoted to Managing Director of the Americas and Australia in 2011. From 2000 to 2009, Mr. Kirby held significant leadership roles at General Electric in both GE Energy and GE Capital (NYSE: GE) in product development, global sales, quality and project finance. In June 2016, Mr. Kirby was elected to the Board of Trustees of the Sea Research Foundation, a non-profit organization in Mystic, Connecticut. Mr. Kirby previously served as a director of Blade Dynamics, LLC from April to December 2011, and Schooner, Inc. from June to October 2012. Mr. Kirby earned a Bachelor of Science degree in Aerospace Engineering from Syracuse University in 1992 and an M.B.A. from Smeal College of Business at Pennsylvania State University in 2008. We believe Mr. Kirby’s significant leadership experience in energy industries qualifies him to serve on our Board of Directors.

Steven M. Fludder became a member of the Board of Directors on May 5, 2016. Mr. Fludder brings more than 30 years of global executive leadership in energy and infrastructure markets. Since November 2017, Mr. Fludder has served as the Chief Executive Officer for NEC Energy Solutions. Prior to joining NEC Energy Solutions, Mr. Fludder was the Chief Executive Officer with alpha-En, a publicly traded innovative clean technology company focused on enabling next generation battery technologies by developing high purity lithium products. Prior to alpha-En, Mr. Fludder was Chief Executive of AECOM’s global Energy and Water practice. Prior to AECOM, he was Senior Executive Vice President, Division General Manager and Samsung group officer where he was head of worldwide sales and marketing for Samsung Engineering, a global engineering, procurement and construction (EPC) firm serving a broad range of energy industries including power, oil & gas, petrochemicals, and metallurgy. He was subsequently President of Samsung Techwin Power Systems Division. Prior to Samsung, Mr. Fludder served as a Vice President and General Electric corporate officer where he led GE’s companywide environmental business initiative “ecomagination”. Earlier in his career at GE, Mr. Fludder held executive leadership roles in the Water, Energy Services, Energy China, and Aircraft Engines divisions. He has significant experience scaling and growing energy related technology businesses through start-ups, acquisitions and turnarounds. Mr. Fludder holds a Master’s degree in Mechanical Engineering from the Massachusetts Institute of Technology, a bachelor’s degree in Mechanical Engineering from Columbia University, and a second Bachelor of Science degree from Providence College. We believe Mr. Fludder’s qualifications to serve on our Board of Directors include his wide experience in both the energy and infrastructure markets, as well a variety of other industry segments related to our business.
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Robert K. Winters became a member of the Board of Directors on May 5, 2016. Robert Winters has been with Alpha IR Group since September 2015, and currently serves as Senior Managing Director. He established and is running the NYC office for Chicago-based firm, which specializes in providing strategic counsel to small- and mid-cap U.S. companies across a broad range of industries. Prior to this, he was a partner and portfolio manager at Zesiger Capital Group, LLC for 14 years; Zesiger Capital Group, LLC is an investment advisor based in NYC, catering to both large institutional clients and high net-worth individuals. Zesiger’s investment strategy during Mr. Winters’ tenure was to take concentrated, long-term investment positions in small-and mid-cap stocks in the U.S., as well as in select emerging and frontier markets. Additionally, Mr. Winters managed fixed income investments on behalf of clients at Zesiger, as well as private investments; Mr. Winters sat on the boards of several private portfolio companies during his time at Zesiger. Prior to his work at Zesiger Capital Group, LLC, Mr. Winters worked as a Managing Director and Senior Natural Resource analyst for almost 10 years at Bear, Stearns & Co., Inc., where he focused on energy, metals and mining. Mr. Winters began his finance career at CS First Boston following his work as an international trade analyst with Kilpatrick & Cody in Washington, D.C. Mr. Winters served as a director of LRM Industries International from 2009 until 2014 Mr. Winters graduated from Georgetown University in 1990 with a dual major in International Relations and History. We believe Mr. Winter’s qualifications to serve on our Board of Directors include his extensive finance experience, as well his experience with small-cap and mid-cap public companies.

Kristine S. Moore became a member of the Board of Directors on September 10, 2018. From December 2015 through April 2018, Ms. Moore served as non-executive director at Achilles Ltd., a global private-equity held company based in London. Prior to Achilles, Ltd. from 2001 to 2015, Ms. Moore was with Royal Dutch Shell (“Shell”), an international energy company. During this time, Ms. Moore held various positions at Shell; during 2015 Ms. Moore was Vice President of Contracting and Procurement; from 2011 to 2014, Vice President of Contracting and Procurement Operations and Group Materials Management; from 2007 to 2010, Vice President of Global Functions Sourcing; and from 2001 to 2007, Ms. Moore held various managerial positions. Prior to Shell, Ms. Moore from 2000 to 2001 served as Vice President of Marketing and Sales for Quaris, Inc. Ms. Moore began her career at International Business Machines where she held various positions. Ms. Moore is a graduate of Rice University with a Bachelor of Science in Civil Engineering. We believe Ms. Moore’s qualifications to serve on our Board of Directors include her extensive experience in the oil and gas markets, as well as her business background in sales, marketing, and supply chain management.

Executive Officers

We have one executive officer who is not also a director:

	Name
	
	Age
	
	Position with Ocean Power Technologies, Inc.

	Matthew T. Shafer
	48
	
	Vice President, Chief Financial Officer and Treasurer



Matthew T. Shafer joined the Company in September 2016 as Chief Financial Officer and Treasurer of the Company. Mr. Shafer previously served as a Vice President of Finance and Corporate Controller for CMF Associates from May 2015 to September 2016, where he led teams in providing finance solutions for small and middle-market high-growth organizations. Prior to that, beginning in 2013 he served as a Business Unit Chief Financial Officer at Valeant Pharmaceuticals International (NYSE: VRX), a large global publicly traded company that develops, manufactures, markets and sells specialty pharmaceuticals and medical devices. He held this Finance Leadership role for the Valeant Dentistry, Generics and Neurology business units, and had worked closely with commercial operations and corporate level teams on numerous product launches, sales force expansions, mergers and acquisitions, financial systems integrations, and internal controls. Mr. Shafer has a foundation in Public Accounting working at Arthur Andersen LLP at the beginning of his career, holds a Bachelor of Science in Accounting from The Stillman School of Business at Seton Hall University, an MBA in Finance from Rutgers Business School in New Brunswick, N.J. and is a Certified Public Accountant.
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Corporate Governance

Our Board of Directors believes that good corporate governance is important to ensure that the Company is managed for the long-term benefit of our stockholders. This section describes key corporate governance guidelines and practices that our Board has adopted. Complete copies of our corporate governance guidelines, committee charters and code of business conduct and ethics are available on the corporate governance section of our website, www.oceanpowertechnologies.com. Alternatively, you can request a copy of any of these documents by writing to our Secretary at 28 Engelhard Drive, Monroe Township, NJ 08831.

Corporate Governance Guidelines

Our Board has adopted corporate governance guidelines to assist in the exercise of its duties and responsibilities and to serve the best interests of the

Company and our stockholders. These guidelines, which provide a framework for the conduct of the Board’s business, provide that:

· the Board’s principal responsibility is to oversee the management of the Company;

· a majority of the members of the Board shall be independent directors;

· the non-employee directors shall meet regularly in executive session;

· directors have full and free access to management and, as necessary and appropriate, independent advisors; and

· at least annually, the Board and its committees will conduct a self-evaluation to determine whether they are functioning effectively.

Audit Committee

The members of our Audit Committee are Dean J. Glover, Steven M. Fludder and Robert K. Winters. Mr. Glover is the chair of the Audit Committee. The Board of Directors has determined that Mr. Glover is an “audit committee financial expert” within the meaning of the regulations of the Securities and Exchange Commission (the “SEC”). The Audit Committee met 4 times in fiscal 2019. Our Board has also determined that all Audit Committee members meet the independence requirements contemplated by Rule 5605(c) of the Nasdaq Stock Market and Rule 10A-3 under the Securities Exchange Act of 1934, as amended (the “Exchange Act”).

Our Audit Committee assists our Board of Directors in its oversight of the integrity of our consolidated financial statements, our independent registered public accounting firm’s qualifications, independence and performance.

Our Audit Committee’s responsibilities include: appointing, approving the compensation of, and assessing the independence of, our independent registered public accounting firm; overseeing the work of our independent registered public accounting firm, including through the receipt and consideration of reports from our independent registered public accounting firm; reviewing and discussing with management and our independent registered public accounting firm our annual and quarterly consolidated financial statements and related disclosures; monitoring our internal control over financial reporting, disclosure controls and procedures and code of business conduct and ethics; establishing procedures for the receipt and retention of accounting related complaints and concerns; meeting independently with our independent registered public accounting firm and management; and preparing the Audit Committee report required by SEC regulations.

Material Changes in Director Nominations Process

There have not been any material changes to the procedures by which shareholders may recommend nominees to our Board.
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Code of Ethics

We have adopted a Code of Business Conduct and Ethics that applies to our employees, officers (including our principal executive officer and principal financial officer) and directors. The Code of Business Conduct and Ethics is posted on our website at www.oceanpowertechnologies.com and can also be obtained free of charge by sending a request to our Secretary at 28 Engelhard Drive, Suite B, Monroe Township, NJ 08831. Any changes to or waivers under the Code of Business Conduct and Ethics as it relates to our chief executive officer, chief financial officer, controller or persons performing similar functions must be approved by our Board of Directors and will be disclosed in a Current Report on Form 8-K within four business days of the change or waiver.

Section 16(a) Beneficial Ownership Reporting Compliance

Pursuant to Section 16(a) of the Exchange Act and the rules issued thereunder, our executive officers and directors are required to file with the SEC reports of ownership and changes in ownership of Common Stock. Copies of such reports are required to be furnished to us. Based solely on a review of the copies of such reports furnished to us, or written representations that no other reports were required, we believe that the Form 3 for Ms. Moore was not filed in fiscal 2019 in a timely manner.

ITEM 11. EXECUTIVE COMPENSATION

DIRECTOR COMPENSATION

For Board service year 2019, the Board of Directors approved, for each non-employee director, an annual payment of $45,000 and a choice of either

(a) an option worth $50,000, based on the Black-Scholes formula, to purchase shares of Common Stock or (b) Common Stock worth $50,000, with such option award or stock award to vest, if at all, at the next annual meeting of stockholders. For fiscal year 2019 each of the Directors chose to take a stock option of 2,500 shares. Directors serving a portion of a year receive a pro-rata grant. Each non-employee director also receives a per annum supplement ranging from $2,000 to $9,600 for each committee that they chair. In addition, the Chairman of the Board annually receives an additional $38,000.

We reimburse each non-employee director for out-of-pocket expenses incurred in connection with attending our Board and Board committee meetings.

Compensation for our directors, including cash and equity compensation, is determined, and remains subject to adjustment, by our Board of Directors.

The following table summarizes compensation paid to each of our non-employee directors who served during fiscal year 2019.

	
	
	
	Fees Earned or
	Stock
	
	
	Option
	
	
	

	
	
	
	Paid in Cash
	Awards
	
	
	Awards
	Total
	

	Name (1)
	($) (2)
	
	($)
	
	
	($) (3)
	
	($)
	
	

	
	
	
	
	
	
	
	
	
	
	
	
	

	
	Terence J. Cryan
	85,000
	
	-
	17,870
	102,870
	

	
	
	
	
	
	
	
	
	
	
	
	
	

	
	Dean J. Glover
	54,600
	
	-
	17,870
	72,470
	

	
	
	
	
	
	
	
	
	
	
	
	
	

	
	Steven M. Fludder
	53,000
	
	-
	17,870
	70,870
	

	
	
	
	
	
	
	
	
	
	
	
	
	

	
	Robert K. Winters
	45,000
	
	-
	17,870
	62,870
	

	
	
	
	
	
	
	
	
	
	
	
	
	

	
	Kristine S. Moore
	24,946
	
	-
	17,870
	42,816
	



(1) George H. Kirby III, the Company’s President and Chief Executive Officer is not included in this table as he is an employee of the Company and thus receives no compensation for his services as a Director. The compensation received by Mr. Kirby as an employee of the Company is shown in the Summary Compensation Table on page 58.

(2) Fees earned or paid in cash reflect annual retainer and committee meeting fees.

(3) Stock options granted to directors vest fully on the date of the first annual shareholders meeting following the grant date. The amounts in the “Option Awards” column reflect the aggregate grant date fair value of stock options granted during the year computed in accordance with the provisions of Accounting Standards Codification (ASC) No. 718, “Compensation- Stock Compensation.” The assumptions used in calculating these amounts are incorporated by reference to Note 2 to the financial statements in this Annual Report.
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	The following table summarizes grants during fiscal year 2019.
	
	
	
	
	
	
	
	

	
	
	
	Stock
	
	
	Option
	
	
	

	Name
	Awards
	
	
	Awards
	Total
	

	
	
	
	
	
	
	
	
	
	
	

	
	Terence J. Cryan (1)
	
	-
	2,500
	2,500
	

	
	
	
	
	
	
	
	
	
	
	

	
	Dean J. Glover (1)
	
	-
	2,500
	2,500
	

	
	
	
	
	
	
	
	
	
	
	

	
	Steven M. Fludder (1)
	
	-
	2,500
	2,500
	

	
	
	
	
	
	
	
	
	
	
	

	
	Robert K. Winters (1)
	
	-
	2,500
	2,500
	

	
	
	
	
	
	
	
	
	
	
	

	
	Kristine S. Moore (1)
	
	-
	2,500
	2,500
	



(1) During fiscal year 2019 each board member was granted stock options exercisable for 2,500 shares of common stock for Board service during the year ending October 31, 2019.

EXECUTIVE COMPENSATION

Overview of Executive Compensation

Our Compensation Committee is responsible for overseeing the compensation of all of our executive officers. In this capacity, the Compensation Committee designs, implements, reviews and approves all compensation for our named executive officers. The goal of the Compensation Committee is to ensure that our compensation programs are aligned with our business goals and objectives and that the total compensation paid to each of our named executive officers is fair, reasonable and competitive.
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Compensation Objectives and Philosophy

Our compensation programs are designed to attract and retain qualified and talented executives, motivating them to achieve our business goals and rewarding them for superior short- and long-term performance. In particular, our compensation programs are intended to reward the achievement of specified predetermined quantitative and qualitative goals and to align our executives’ interests with those of our stockholders in order to attain the ultimate objective of increasing stockholder value.

Elements of Total Compensation and Relationship to Performance

Key elements of these programs include:

· base salary compensation designed to reward annual achievements, with consideration given to the executive’s qualifications, scope of responsibility, leadership abilities and management experience and effectiveness;

· cash bonus awards designed to align executive compensation with business objectives and performance; and

· equity-based incentive compensation, primarily in the form of stock options and restricted stock, the value of which is dependent upon the performance of our Common Stock, and which is subject to multi-year vesting that requires continued service and/or the attainment of certain performance goals.

Determining and Setting Executive Compensation

Our management develops our compensation plans by utilizing publicly available compensation and on-line survey data for a broad selection of national and regional companies, which we believe are generally comparable to the Company in terms of public ownership, organizational structure, size and stage of development, and against which we believe we may compete for executive talent. The results of these analyses are reviewed with and approved by the Compensation Committee annually. We believe that these compensation practices provide us with appropriate compensation guidelines. The Compensation Committee generally targets compensation for our executives near the median range of compensation paid to similarly situated executives in comparable companies covered by the on-line survey data. Other considerations, including market factors, the unique nature of our business and the experience level of an executive, may dictate variations to this general target.

Our business is characterized by a long product development cycle, including a lengthy engineering and product-testing period and regulatory approval and licensing. Because of this, many of the traditional benchmarking metrics, such as product sales, revenues and profits are inappropriate for our Company. Instead, the specific factors the Compensation Committee considers when determining our named executive officers’ compensation include:

· key product development initiatives;

· technology advancements;

· achievement of regulatory and other commercial milestones;

· establishment and maintenance of key strategic relationships;

· implementation of appropriate financing strategies; and

· financial and operating performance.
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Summary Compensation Table

The following table sets forth the compensation paid or accrued during the fiscal years ended April 30, 2019 and April 30, 2018 to our named executive officers.

	
	
	
	
	
	
	
	
	
	Stock
	Option
	All Other
	
	
	

	Name and
	
	
	
	Salary
	Bonus
	Awards
	Awards
	Compensation
	Total
	

	Principal Position
	
	Year
	($) (1)
	
	($) (2)
	
	($) (3)
	
	($)
	
	($)
	
	($)
	
	

	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	
	George H. Kirby III
	2019
	
	391,140
	173,138
	-
	
	71,480
	84,104(4)
	719,862
	

	
	President and
	
	2018
	
	381,600
	276,565
	70,000
	-
	
	51,710(4)
	779,875
	

	
	Chief Executive Officer
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	
	Matthew T. Shafer
	2019
	
	253,125
	73,406
	-
	
	41,101
	9,434(5)
	377,066
	

	
	Vice President,
	
	2018
	
	236,042
	118,750
	20,418
	-
	
	4,450(5)
	379,660
	

	
	Chief Financial Officer and
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	
	Treasurer
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	
	Christopher Phebus (6)
	2019
	
	158,649
	-
	
	-
	
	-
	
	37,590(7)
	196,239
	

	
	Vice President, Engineering
	2018
	
	79,784
	37,406
	108,000
	-
	
	17,815(7)
	243,005
	

	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	
	Dr. Mike M. Mekhiche (8)
	2019
	
	-
	-
	
	-
	
	-
	
	-
	-
	

	
	Former Executive Vice President,
	
	2018
	
	91,814
	-
	
	-
	
	-
	
	33,712(9)
	125,526
	

	
	Engineering and Operations
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	



(1) Salary represents actual salary earned during each fiscal year. The amounts in this column may be different from the amounts listed below under description of employment agreements, due to increases in salary levels and payments for unused vacation during each fiscal year.

(2) This amount represents bonuses earned by the named executive officers in fiscal year 2019 and 2018.

(3) The amounts in the “Stock Awards” column reflect the aggregate grant date fair value of stock options granted during the year computed in accordance with the provisions of Accounting Standards Codification (ASC) No. 718, “Compensation- Stock Compensation.” The assumptions used in calculating these amounts are incorporated by reference to Note 2 to the financial statements in this Annual Report.

(4) For fiscal year 2019 the amount of $84,104 includes $48,024 for relocation expenses, $27,079 payout for unused vacation and $9,000 relates to the Company’s matching contributions to the 401(K) Plan. For fiscal year 2018 the amount of $51,710 includes $42,710 for relocation expenses and $9,000 relates to the Company’s matching contributions to the 401(K) Plan. In accordance with his employment agreement Mr. Kirby is eligible for reimbursement of relocation expenses.

(5) For fiscal year 2019 the amount of $9,434 includes $3,636 payout for unused vacation and $5,797 relates to the Company’s matching contributions to the 401(K) Plan. For fiscal year 2019 the amount of $4,450 relates to the Company’s matching contributions to the 401(K) Plan.

(6) Mr. Phebus joined the Company on January 15, 2018 to serve as the Company’s Vice President of Engineering. Mr. Phebus resigned from his position as Vice President of Engineering effective November 30, 2018.

(7) For fiscal 2019 the amount $37,590 includes $32,185 for relocation expenses and $5,405 for unused vacation payout. For fiscal year 2018 the amount of $17,815 is relocation expenses in accordance with Mr. Phebus’ employment agreement.

(8) Dr. Mekhiche resigned from his position as Executive Vice President, Engineering and Operations effective August 8, 2017.

(9) For fiscal year 2018 the amount of $33,712 includes $31,612 payout for unused vacation and $2,100 relates to the Company’s matching contributions to the 401(K) Plan. For fiscal year 2017 the amount of $20,086 includes $12,886 payout for unused vacation and $7,200 relates to the Company’s matching contributions to the 401(K) Plan.

Employment Agreements

George H. Kirby III - President, Chief Executive Officer and Director

Under an agreement entered into on December 29, 2014, Mr. Kirby was entitled to an initial annual base salary of $360,000 subject to adjustment upon annual review by our Board of Directors, was subsequently increased to $381,600 on May 1, 2016 and to $391,140 on May 1, 2018. Mr. Kirby is also eligible to earn discretionary incentive bonuses and incentive compensation. The Company also reimbursed Mr. Kirby for his eligible relocation costs.

Upon the termination of his employment other than for cause, other than as a result of a change of control, or if he terminates his employment for good reason (as such terms are defined in his employment agreement), Mr. Kirby has the right to receive severance payments. If such termination occurs, Mr. Kirby will receive twelve months of his base salary then in effect. Pursuant to this agreement, Mr. Kirby is prohibited from competing with us and soliciting our customers, prospective customers or employees during the term of his employment and for a period of one year after the termination or expiration of his employment.
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Matthew T. Shafer - Vice President, Chief Financial Officer and Treasurer

On August 23, 2016, and in connection with his hiring by the Company, Mr. Shafer entered into an employment agreement with the Company, to be effective on September 7, 2016 (the “Shafer Employment Agreement”). Under the Shafer Employment Agreement, Mr. Shafer was entitled to an initial annual base salary of $220,000 subject to adjustment upon annual review by the Company’s Board of Directors, was subsequently increased to $250,000 on October 18, 2017 and to $253,125 on May 1, 2018. Mr. Shafer is also eligible to earn discretionary incentive bonuses and incentive compensation. He is also entitled to participate in all Company employee benefit plans.

Upon the termination of his employment other than for cause, or if he terminates his employment for good reason (as such terms are defined in the Shafer Employment Agreement), Mr. Shafer has the right to receive severance payments. If such termination occurs before the end of six months of service, he receives no severance. If such termination occurs after completing six months of service, Mr. Shafer will receive six months of his base salary. Pursuant to this agreement, Mr. Shafer is also subject to covenants regarding confidentiality, non-competition and non-solicitation during and after the term of his employment.
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Stock Option and Other Compensation Plans

2006 Stock Incentive Plan

Our 2006 Stock Incentive Plan was adopted by our Board of Directors on December 7, 2006, was approved by our stockholders on January 12, 2007 and became effective on April 24, 2007. The 2006 Stock Incentive Plan provides for the grant of incentive stock options, non-statutory stock options, restricted stock awards and other stock-unit awards. On October 2, 2009, an amendment to the 2006 Stock Incentive Plan was approved, increasing the aggregate number of shares authorized for issuance by 42,500 shares to 82,661 shares. In 2010, our Board of Directors approved amending and restating the 2006 Stock Incentive Plan to make certain adjustments, including imposing minimum performance periods for performance awards and minimum vesting periods for time-based awards, a requirement that we obtain stockholder approval prior to certain option and stock appreciation right repricing actions, and limiting the situations in which vesting periods may be waived or accelerated. This amendment and restatement did not require the approval of our stockholders. On October 2, 2013, a further amendment to the 2006 Stock Incentive Plan was approved by our stockholders, increasing the aggregate number of shares authorized for issuance by an additional 40,000 shares to 122,661.

Our employees, officers, directors, consultants and advisors are eligible to receive awards under our 2006 Stock Incentive Plan; however, incentive stock options may only be granted to our employees. The maximum number of shares of Common Stock with respect to which awards may be granted to any participant under our 2006 Stock Incentive Plan is 10,000 per calendar year.

Our 2006 Stock Incentive Plan was administered by our Board of Directors. Pursuant to the terms of our 2006 Stock Incentive Plan, and to the extent permitted by law, our Board of Directors could delegate authority to one or more committees or subcommittees of the Board of Directors or to our officers. Our Board of Directors or any committee to whom the Board of Directors delegates authority selected the recipients of awards and determined:

· the number of shares of Common Stock covered by options and the dates upon which the options become exercisable;

· the exercise price of options; provided, however, that the exercise price shall not be less than 100% of the fair market value of the underlying Common Stock on the date the option is granted;
· the duration of the options; and

· the number of shares of Common Stock subject to any restricted stock or other stock-unit awards and the terms and conditions of such awards, including conditions for repurchase, issue price and repurchase price.

If our Board of Directors delegated authority to an officer, the officer had the power to make awards to all of our employees, except to executive officers. Our Board of Directors fixed the terms of the awards to be granted by such officer, including the exercise price of such awards, and the maximum number of shares subject to awards that such officer could make.

If a merger or other reorganization event occurred, our Board of Directors could provide that all of our outstanding options are to be assumed or substituted by the successor corporation. Our Board of Directors could also provide that, in the event the succeeding corporation did not agree to assume, or substitute for, outstanding options, then all unexercised options would become exercisable in full prior to the completion of the event and that these options would terminate immediately prior to the completion of the merger or other reorganization event if not previously exercised. Our Board of Directors could also provide for cashing out the value of any outstanding options.
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No awards could be granted under our 2006 Stock Incentive Plan after December 6, 2016, but the vesting and effectiveness of awards granted before that date could extend beyond that date. Our Board of Directors could amend, suspend or terminate our 2006 Stock Incentive Plan at any time, except that stockholder approval would be required for any revision that would materially increase the number of shares reserved for issuance, expand the types of awards available under the plan, materially modify plan eligibility requirements, extend the term of the plan or materially modify the method of determining the exercise price of options granted under the plan, or otherwise as required to comply with applicable law or stock market requirements.

As of April 30, 2019, options to purchase 701 shares of our Common Stock at a weighted average exercise price of $566.62 were outstanding under our 2006 Stock Incentive Plan.

As of April 30, 2019, we had granted 5,701 shares of restricted Common Stock under our 2006 Stock Incentive Plan, of which zero remain outstanding as of April 30, 2019.

Once the 2015 Omnibus Incentive Plan (discussed below) was approved by the stockholders on October 22, 2015, no further stock options or other awards were awarded under the 2006 Stock Incentive Plan and it was terminated.

2015 Omnibus Incentive Plan

On August 17, 2015, the Board of Directors approved, subject to the receipt of stockholder approval, the Ocean Power Technologies, Inc. 2015 Omnibus Incentive Plan (the “2015 Plan”). On October 22, 2015, the stockholders approved the 2015 Plan and the 2006 Stock Incentive Plan was terminated. Effective August 17, 2016, our Board approved and adopted an amendment to the 2015 Plan, subject to stockholder approval, to increase the number of shares available for grant under the 2015 Plan from 12,036 to 32,036 in order to assure that adequate shares will be available for future grants. On October 21, 2016, the stockholders approved the amendment to the 2015 Plan. Effective September 28, 2018, our Board approved and adopted an amendment to the 2015 Plan, subject to stockholder approval, to increase the number of shares available for grant under the 2015 Plan from 32,036 to 132,036 in order to assure that adequate shares will be available for future grants. On December 7, 2018, the stockholders approved the amendment to the 2015 Plan.

Description of 2015 Plan

The following is a summary of the material provisions of the 2015 Plan, as amended, and is qualified in its entirety by reference to the complete text of the 2015 Plan, a copy of which is filed as Annex A to our Proxy Statement on Schedule 14A filed with the SEC on September 3, 2015.

Administration

The 2015 Plan is administered by a committee of the Board, which consists of not fewer than two directors of the Company designated by the Board, each of whom is a “non-employee director” within the meaning of Rule 16b-3 promulgated under the Exchange Act, an “outside director” within the meaning of Section 162(m) of the Internal Revenue Code as amended (as now in effect or later amended and any successor thereto, the “Code”) and, for so long as our Common Stock is listed on the Nasdaq, an “independent director” within the meaning of the Nasdaq rules. Among other things, the committee administering the 2015 Plan has full power and authority to take all actions and to make all determinations required or provided for under the 2015 Plan, any award under the 2015 Plan or any award agreement under the 2015 Plan, not inconsistent with the specific terms and conditions of the 2015 Plan, which the committee deems to be necessary or appropriate to the administration of the 2015 Plan. The committee administering the 2015 Plan, may amend, modify or supplement the terms of any outstanding award, provided that no amendment, modification or supplement of the terms of any outstanding award shall impair a grantee’s rights under an award without the consent of the grantee. The committee administering the 2015 Plan is also authorized to construe the award agreements and may prescribe rules relating to the 2015 Plan. Notwithstanding the foregoing, our full Board will conduct the general administration of the 2015 Plan with respect to all awards granted to our non-employee directors. In addition, in its sole discretion, our Board may at any time and from time to time exercise any and all rights and duties of the committee under the 2015 Plan except with respect to matters which are required to be determined in the sole discretion of the committee under Rule 16b-3 of the Exchange Act or Section 162(m) of the Code, or any regulations or rules issued thereunder.
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Grant of Awards; Shares Available for Awards; Award Limits; Eligible Grantees

The 2015 Plan provides for the grant of stock options, SARs, restricted stock awards, stock unit awards and unrestricted stock awards, dividend equivalent rights, performance share awards or other performance-based awards, other equity-based awards or cash to eligible employees, officers and non-employee directors of the Company or any affiliate of the Company, or any consultant or adviser to the Company or an affiliate who is currently providing services to the Company or an affiliate, or to any other individual whose participation in the 2015 Plan is determined to be in the best interests of the Company by the committee administering the 2015 Plan. We have reserved a total of 10,000 shares of Common Stock for issuance as or under awards to be made under the 2015 Plan, plus (y) 2,036, which was the number of shares of Common Stock available for issuance under our 2006 Stock Incentive Plan as of the effective date of the 2015 Plan, plus (z) the number of shares of our Common Stock related to awards under the 2006 Stock Incentive Plan as of the effective date of the 2015 Plan which thereafter terminate by expiration, forfeiture, cancellation, or otherwise without the issuance of such shares. With the amendment to the Plan approved by the stockholders on October 21, 2016, the number of shares of Common Stock increased from 12,036 to 32,036. If any award expires, is cancelled, or terminates unexercised or is forfeited, the number of shares subject thereto is again available for grant under the 2015 Plan. The maximum number of shares of stock that can be granted under the 2015 Plan pursuant to incentive stock option awards is currently ten thousand (10,000). The maximum number of shares of stock subject to awards that can be granted under the 2015 Plan in any one calendar year to any person, other than a non-employee director, is three thousand seven hundred fifty (3,750). The maximum fair market value of shares of stock that may be granted under the 2015 Plan in any one calendar year to any non-employee director is ten thousand dollars ($10,000). The limitation on the amount of shares of stock issuable under the 2015 Plan is subject to adjustment in the event of certain changes in our capital stock, such as recapitalizations, reclassifications, stock splits, reverse stock splits, spin-offs, combinations of our stock, exchanges of our stock and other increases or decreases in our stock without receipt of consideration.

As of April 30, 2019, options to purchase 64,871 shares of our Common Stock at a weighted average exercise price of $15.19 were outstanding under our 2015 Omnibus Incentive Plan.

As of April 30, 2019, we had granted 17,350 shares of Restricted Common Stock under our 2015 Omnibus Incentive Plan. 10,248 shares vested and 2,596 shares were cancelled, with 4,506 shares remaining outstanding.

The 2015 Plan will terminate automatically on October 22, 2025, which is ten years after the date on which stockholders approve the 2015 Plan. As of April 30, 2019, there are 58,555 shares available for grant under the 2015 Omnibus Incentive Plan.

2018 Employment Inducement Incentive Award Plan

On January 18, 2018, the Board adopted the Ocean Power Technologies, Inc. Employment Inducement Incentive Award Plan (the “Inducement Plan”) and, subject to the adjustment provisions of the Inducement Plan, reserved 25,000 shares of the Company’s common stock for issuance pursuant to equity awards granted under the Inducement Plan.

The Inducement Plan was adopted without stockholder approval pursuant to Rule 5635(c)(4) and Rule 5635(c)(3) of the Nasdaq Listing Rules. The Inducement Plan provides for the grant of equity-based awards, including restricted stock units, restricted stock, performance shares and performance units, and its terms are substantially similar to the Company’s 2015 Omnibus Incentive Plan, including with respect to treatment of equity awards in the event of a “change in control” as defined under the Inducement Plan, but with such other terms and conditions intended to comply with the Nasdaq inducement award exception.

62
[image: ]

In accordance with Rule 5635(c)(4) and Rule 5635(c)(3) of the Nasdaq Listing Rules, awards under the Inducement Plan may only be made to individuals not previously employees or non-employee directors of the Company (or following such individuals’ bona fide period of non-employment with the Company), as an inducement material to the individuals’ entry into employment with the Company. An award is any right to receive the Company’s common stock pursuant to the 2018 Inducement Plan, consisting of a performance share award, restricted stock award, a restricted stock unit award or a stock payment award. No Awards may be granted or awarded during any period of suspension or after termination of the Plan, and in no event may any Award be granted under the Plan after the tenth (10th) anniversary of the date of its adoption. Any Awards that are outstanding on the Expiration Date, or the date of termination of the Plan (if earlier), shall remain in force according to the terms of the Plan and the applicable Award Agreement. As of April 30, 2019, there were no shares outstanding and 25,000 shares available for grant under the 2018 Inducement Plan.

2018 Outstanding Equity Awards at Fiscal Year End Table

The following table contains certain information regarding equity awards held by the named executive officers as of April 30, 2019:

	
	
	
	
	
	
	Option Awards
	
	
	Stock Awards
	

	
	
	
	Numbers of
	
	
	Numbers of
	
	
	
	
	
	
	
	
	
	

	
	
	
	Shares
	
	
	Shares
	
	
	
	
	
	Number of
	Market Value
	

	
	
	
	Underlying
	
	
	Underlying
	
	
	
	
	
	Shares or Units
	of Shares or
	

	
	
	
	Unexercised
	
	
	Unexercised
	
	Option
	Option
	of Stock That
	Units of Stock
	

	Name and
	
	Options (#)
	
	
	Options (#)
	
	Exercise
	Expiration
	Have Not
	That Have Not
	

	Principal Position
	
	Exercisable
	
	
	Unexercisable
	
	Price ($)
	Date
	Vested (#)
	Vested ($)
	

	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	
	George H. Kirby III
	
	
	-
	
	10,000
	$
	8.20
	12/7/2028(1)
	2,500(2)
	6,950
	

	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	
	Matthew T. Shafer
	
	
	-
	
	5,750
	$
	8.20
	12/7/2028(3)
	258(4)
	717
	

	
	
	
	
	
	
	
	
	
	
	
	
	
	729(5)
	2,027
	



(1) Options granted December 7, 2018 relating to an aggregate of 10,000 shares, of which 100% vest on the anniversary of the grant date or on the date of the annual shareholder meeting.

(2) Represent shares of restricted stock granted on May 19, 2017 relating to an aggregate of 2,500 shares which vest after a two- year period based on service requirements.

(3) Options granted December 7, 2018 relating to an aggregate of 5,750 shares, of which 100% vest on the anniversary of the grant date or on the date of the annual shareholder meeting.

(4) Represent shares of restricted stock granted on October 21, 2016 relating to an aggregate of 773 shares which vest over a three- year period based on service requirements; 258 shares vested on Sept 17, 2017 and 257 shares vested on Sept 17, 2018.

(5) Represent shares of restricted stock granted on May 19, 2017 relating to an aggregate of 2,500 shares which vest after a two- year period based on service requirements.

Potential Payments upon Termination of Employment or Change in Control

The following information sets forth the terms of potential payments to each of our named executive officers in the event of a termination of employment. We do not include information for Mr. Phebus or Mr. Mekhiche since they are no longer employed by the Company and their departures did not trigger any payments.
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Termination by Company without Cause; Termination by Executive for Good Reason. Our employment agreement with Mr. Kirby provides for severance pay within 30 days in the event that employment is terminated by the Company, other than for cause, upon Mr. Kirby’s disability or by the executive with good reason, in the amount of twelve months of base salary. Mr. Kirby would also be entitled to receive any other payments owed such as a short-term bonus, long-term compensation, benefits and expenses reimbursements to the degree such payments are owed for service provided up to the date of termination. Finally, the expiration date of any other options held by Mr. Kirby would be extended to a date 90 days after the date of termination of employment (but not longer than the original term of such options).

Our employment agreement with Mr. Shafer provides, upon the termination of his employment other than for cause, or if Mr. Shafer terminates his employment for good reason, that Mr. Shafer has the right to receive severance payments. If such termination occurs before the end of six months of service, Mr. Shafer will receive no severance. If such termination occurs after completing six months of service, Mr. Shafer will receive six months of his base salary.

Termination by Company for Cause; Termination by Executive without Good Reason. Under our employment contracts with Mr. Kirby upon termination for cause or at the executive’s election without good reason, the executive is entitled to the base salary and benefits due and owing to the executive as of the date of termination. The employment agreement with Mr. Shafer does not contain provisions regarding severance in the event of a termination by the Company with or without cause or termination by the executive without good reason.

Change in Control. Our employment agreement with Mr. Kirby provides for severance pay equal to two (2) years of base salary if a change of control occurs and Mr. Kirby is terminated by the Company or Mr. Kirby terminates the agreement, each occurring within 90 days of the change of control. Mr. Kirby would also be entitled to receive any other payments owed such as a short-term bonus, long-term compensation, benefits and expenses reimbursements to the degree such payments are owed for service provided up to the date of termination. Finally, the expiration date of any other options held by Mr. Kirby would be extended to a date 90 days after the date of termination (but not longer than the original term of such options). In addition, to the extent that Mr. Kirby has not previously vested in rights and interests held by Mr. Kirby under the Company’s stock and other equity plans (including stock options, restricted stock, RSU’s, performance units or performance shares), such rights and interest would become fully vested.

The employment agreement for Mr. Shafer does not contain change of control provisions; therefore, payments for cash severance and continued healthcare benefits are the same as for termination without cause. The restricted stock agreement provides for accelerated stock vesting upon a change in control.

Termination upon Failure to Renew by the Company. In the event that our employment agreement with Mr. Kirby terminates the end of the term and is not renewed as a result of a decision by the Company not to renew, prior to a decision by Mr. Kirby not to renew, the Company will pay Mr. Kirby a severance payment in the amount of one (1) year base salary in a lump sum within 30 days after the termination date.

The employment agreement for Mr. Shafer does not contain similar provisions.

Qualifying retirement. Under our restricted stock agreements with the named executive officers, upon a Qualifying Retirement 50% of unvested restricted shares will vest immediately. A “Qualifying Retirement” means retirement by the recipient after satisfaction of the conditions in either clause (A) or clause (B): (A) the recipient has both (1) attained the age of 55 and (2) completed at least ten years of employment with the Company; or (B) the sum of the recipient’s age plus the number of years he or she has been employed by the Company equals or exceeds 75 years.
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ITEM 12. SECURITY OWNERSHIP OF CERTAIN BENEFICIAL OWNERS AND MANAGEMENT AND RELATED STOCKHOLDER MATTERS

The following table sets forth certain information regarding the beneficial ownership of Common Stock as of July 15, 2019 by (a) each person known by us to be the beneficial owner of more than 5% of the outstanding shares of Common Stock, (b) each executive officer (c) each director, and (d) all executive officers and directors as a group.

The Percentage of Common Stock outstanding is based on 5,771,747 shares of our Common Stock outstanding as of July 15, 2019. For purposes of the table below, and in accordance with the rules of the SEC, we deem shares of Common Stock subject to options that are currently exercisable or exercisable within sixty days of July 15, 2019 to be outstanding and to be beneficially owned by the person holding the options for the purpose of computing the percentage ownership of that person, but we do not treat them as outstanding for the purpose of computing the percentage ownership of any other person. Except as otherwise noted, each of the persons or entities in this table has sole voting and investing power with respect to all of the shares of Common Stock beneficially owned by such person, subject to community property laws, where applicable. The street address of each beneficial owner shown in the table below is c/o Ocean Power Technologies, Inc., 28 Engelhard Drive, Suite B, Monroe Township, NJ 08831.

	
	
	
	Number of Shares
	Percentage of Shares
	

	Name of Beneficial Owner
	Beneficially Owned
	Beneficially Owned
	

	
	
	
	
	
	
	
	

	
	Terence J. Cryan (1)
	4,712
	*
	

	
	George H. Kirby III (2)
	6,936
	*
	

	
	Matthew T. Shafer (3)
	865
	*
	

	
	Steven M. Fludder (4)
	4,173
	*
	

	
	Dean J. Glover (5)
	9,287
	*
	

	
	Robert K. Winters (6)
	3,573
	*
	

	
	Kristine S. Moore (7)
	-
	*
	

	
	
	
	
	
	
	
	

	
	All directors and executive officers as a group (7 individuals)
	29,546
	*
	



· Represents a beneficial ownership of less the one percent of our outstanding common stock 65
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(1) Beneficial ownership includes 361 shares of our common stock and 4,351 shares issuable upon the exercise of options that are currently exercisable or exercisable within sixty days of July 15, 2019.

(2) Beneficial ownership includes 6,936 shares of our common stock.

(3) Beneficial ownership includes 865 shares of our common stock.

(4) Beneficial ownership includes 600 shares of our common stock and 3,573 shares issuable upon the exercise of options that are currently exercisable or exercisable within sixty days of July 15, 2019.

(5) Beneficial ownership includes 5,248 shares of our common stock and 4,039 shares issuable upon the exercise of options that are currently exercisable or exercisable within sixty days of July 15, 2019.

(6) Beneficial ownership includes 3,573 shares issuable upon the exercise of options that are currently exercisable or exercisable within sixty days of July 15, 2019.

(7) Ms. Moore joined the Board on September 10, 2018 and does not have any ownership of our common stock or options that are currently exercisable or exercisable within sixty days of July 15, 2019.

Equity Compensation Plan Information

The following table sets forth the indicated information as of April 30, 2019 with respect to our equity compensation plans:

	
	
	
	
	
	
	
	
	
	Number of Shares
	

	
	
	
	Number of Shares
	
	
	
	
	Remaining Available for Future
	

	
	
	
	to be Issued Upon
	
	
	
	
	Issuance Under Equity
	

	
	
	
	Exercise of Outstanding
	
	
	Weighted-Average
	Compensation
	

	
	
	
	Options and Restricted
	
	
	Exercise Price of
	Plans (Excluding Shares
	

	Plan category
	Stock
	
	
	Outstanding Options
	Reflected in First Column
	

	
	
	
	
	
	
	
	
	
	
	
	

	
	Equity compensation plans approved by shareholders
	
	
	
	
	
	
	
	
	

	
	Stock Options
	65,572
	$
	21.08
	58,555(1)
	

	
	Restricted Stock
	4,506
	
	
	N/A
	-
	
	

	
	
	
	
	
	
	
	
	
	
	
	

	
	Equity compensation plans not approved by shareholders
	
	
	
	
	
	
	
	
	

	
	Stock Options
	-
	
	
	-
	-
	
	

	
	Restricted Stock
	-
	
	
	-
	25,000(2)
	



(1) Consists of shares of our common stock available for issuance under the 2015 Omnibus Incentive Plan.

(2) Consists of shares of our common stock available for issuance under the 2018 Employee Inducement Incentive Award Plan.

Our equity compensation plans consist of 2006 Stock Incentive Plan and 2015 Omnibus Incentive Plan which were approved by our stockholders. Once the 2015 Omnibus Incentive Plan was approved by the stockholders on October 22, 2015, no further stock options or other awards were awarded under the 2006 Stock Incentive Plan and it was terminated. Shares that are forfeited under the 2006 Stock Incentive Plan on or after October 22, 2015 will become available for issuance under the 2015 Omnibus Incentive Plan.

The equity compensation plan that has not been approved by our shareholders is our 2018 Employee Inducement Incentive Award Plan.
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ITEM 13. CERTAIN RELATIONSHIPS AND RELATED TRANSACTIONS, AND DIRECTOR INDEPENDENCE

Board Determination of Independence

Under applicable Nasdaq rules, a director will only qualify as an “independent director” if they are not an executive officer or employee of the Company, and, in the opinion of our Board of Directors, that person does not have a relationship which would interfere with the exercise of independent judgment in carrying out the responsibilities of a director.

Our Board has determined that all of our current directors are “independent directors” within the meaning of the applicable listing standards of the Nasdaq, except for George H. Kirby III who is our President and Chief Executive Officer.

Certain Relationship and Related Person Transaction

Review and Approval of Related Person Transactions

The Audit Committee is charged with the responsibility of reviewing and approving all related person transactions (as defined in SEC regulations), and periodically reassessing any related person transaction entered into by the Company to ensure continued appropriateness. This responsibility is set forth in our Audit Committee charter. A related party transaction will only be approved if the members of the Audit Committee determine that the transaction is in the best interests of the Company. If a director is involved in the transaction, he or she will recuse himself or herself from all decisions regarding the transaction.

ITEM 14. PRINCIPAL ACCOUNTING FEES AND SERVICES

Fees of Independent Registered Public Accounting Firm

The following table summarizes the fees of KPMG LLP, our independent registered public accounting firm, billed to us for each of the last two fiscal

years.

	
	
	
	
	Fiscal Year 2019
	
	Fiscal Year 2018
	
	

	
	
	
	
	
	
	
	
	
	
	

	
	Audit Fees (1)
	$
	376,095
	$
	322,000
	
	

	
	Audit- Related Fees
	
	
	-
	
	-
	
	

	
	Tax Fees (2)
	
	
	11,438
	
	19,000
	
	

	
	All Other Fees (3)
	
	
	1,780
	
	1,780
	
	

	
	
	
	
	
	
	
	
	
	
	

	
	Total Fees
	$
	389,313
	$
	342,780
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(1) Audit Fees consist of fees for the audit and quarterly reviews of our consolidated financial statements and other professional services provided in connection with the statutory and regulatory filings or engagements. Fiscal year 2019 and 2018 audit fees include fees for comfort letters and consents of $128,500 and $72,500, respectively, related to several equity offerings. Fiscal 2019 and 2018 include $2,595 and $4,500 for out of pocket fees, respectively.

(2) Tax Fees include fees for the tax return preparation assistance and review.

(3) All Other Fees for fiscal 2019 and 2018 includes subscription fee for KPMG’s accounting research tool.

Pre-Approval Policies and Procedures

The Audit Committee’s policy is that all audit services and all non-audit services to be provided to us by our independent registered public accounting firm must be approved in advance by our Audit Committee. The Audit Committee’s approval procedures include the review and approval of a description of the services that documents the fees for all audit services and non-audit services, primarily tax advice and tax return preparation and review.

All audit services and all non-audit services in fiscal years 2019 and 2018 were pre-approved by the Audit Committee. The Audit Committee has determined that the provision of the non-audit services for which these fees were rendered is compatible with maintaining the independent auditor’s independence.
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PART IV

ITEM 15. EXHIBITS AND FINANCIAL STATEMENT SCHEDULES

(a) (1) Financial Statements: See Index to Consolidated Financial Statements on page F-1.

(3) Exhibits: See Exhibit Index on pages 71 to 72.

ITEM 16. FORM 10-K SUMMARY

None.
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SIGNATURES

Pursuant to the requirements of Section 13 or 15(d) of the Securities Exchange Act of 1934, the registrant has duly caused this report to be signed on its behalf by the undersigned, thereunto duly authorized.

OCEAN POWER TECHNOLOGIES, INC.

Date: July 22, 2019

/s/ George H. Kirby III

By: George H. Kirby III
[image: ]

President and Chief Executive Officer

Pursuant to the requirements of the Securities Exchange Act of 1934, this report has been signed below by the following persons on behalf of the registrant and in the capacities and on the dates indicated:


SIGNATURE
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/s/ George H. Kirby III
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George H. Kirby III

/s/ Matthew T. Shafer
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Matthew T. Shafer

/s/ Terence J. Cryan
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Terence J. Cryan

/s/ Dean J. Glover
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Dean J. Glover

/s/ Steven M. Fludder
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Steven M. Fludder

/s/ Robert K. Winters
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Robert K. Winters

/s/ Kristine S. Moore
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Kristine S. Moore




	TITLE
	
	DATE

	President, Chief Executive Officer
	July 22, 2019

	and Director (Principal Executive Officer)
	

	Chief Financial Officer and Treasurer
	July 22, 2019

	(Principal Financial and Accounting Officer)
	

	Chairman of the Board and Director
	July 22, 2019

	Vice Chairman of the Board and
	July 22, 2019

	Director
	

	Director
	July 22, 2019

	Director
	July 22, 2019

	Director
	July 22, 2019
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	Exhibits Index

	Exhibit
	

	Number
	
	Description



3.1	Restated Certificate of Incorporation of the registrant (incorporated by reference from Exhibit 3.1 to our Quarterly Report on Form 10-Q filed September 14, 2007).

3.2	Certificate of Amendment of Certificate of Incorporation of Ocean Power Technologies, Inc. dated October 27, 2015 (incorporated by reference from Exhibit 3.1 to Current Report on Form 8-K filed on October 28, 2015).

3.3	Amended and Restated Bylaws of the registrant (incorporated by reference from Exhibit 3.2 to the Current Report on Form 8-K filed June 23,

2016).

3.4	Certificate of Amendment to Certificate of Incorporation of the Company, filed with the Secretary of State of the State of Delaware on October

21, 2016 (incorporated by reference to Exhibit 3.1 to the Company’s Current Report on Form 8-K filed on October 21, 2016).

3.5	Certificate of Amendment to Certificate of Incorporation of the Company, filed with the Secretary of State of the State of Delaware on December

7, 2018 (incorporated by reference to Exhibit 3.1 to the Company’s Current Report on Form 8-K filed on December 7, 2018).

4.1	Specimen certificate of Common Stock (incorporated by reference from Exhibit 4.1 to Form S-1/A filed March 19, 2007).

4.2	Form of Warrant to Purchase Common Stock (incorporated by reference from Exhibit 4.1 to Current Report on Form 8-K/A filed on June 7,

2016).

10.1	Option Agreement for Purchase of Emissions Credits, dated November 24, 2000 between Ocean Power Technologies, Inc. and its affiliates and

Woodside Sustainable Energy Solutions Pty. Ltd. (incorporated by reference from Exhibit 10.4 to Form S-1 filed November 13, 2006).

10.2	Amended and Restated 2006 Stock Incentive Plan (incorporated by reference from Exhibit A to Proxy Statement filed August 28, 2013).*

10.3	Agreement for Renewable Energy Economic Development Grants, dated November 3, 2003, between State of New Jersey Board of Public Utilities and Ocean Power Technologies, Inc. (incorporated by reference from Exhibit 10.18 to Form S-1/A filed March 19, 2007).
10.4	Form of Restricted Stock Agreement (incorporated by reference from Exhibit 10.1 to Form 10-Q filed March 14, 2011).*

10.5	Amended Option Agreement for Purchase of Emissions Credits, dated December 4, 2012, between Ocean Power Technologies, Inc. and its affiliates and Metasource Pty Ltd (formerly known as Woodside Sustainable Energy Solutions Pty Ltd) (incorporated by reference from Exhibit 10.23 to Form 10-K filed July 12, 2013).

10.6	Employment Agreement, dated December 29, 2014, between George H. Kirby and Ocean Power Technologies, Inc. (incorporated by reference from Exhibit 10.1 to Form 10-Q filed March 11, 2015).*

10.7	Placement Agency Agreement dated June 2, 2016, by and among Ocean Power Technologies, Inc., Roth Capital Partners, LLC and Rodman & Renshaw, a unit of H.C. Wainwright & Co., LLC (incorporated by reference to Exhibit 99.2 to Current Report on Form 8-K filed on June 2, 2016).

10.8	Form of Securities Purchase Agreement dated June 2, 2016 (incorporated by reference to Exhibit 99.3 to Current Report on Form 8-K filed on June 2, 2016).

10.9	Form of Amendment No. 1 to Securities Purchase Agreement, dated June 7, 2016 (incorporated by reference to Exhibit 99.4 to the Current Report on Form 8-K/A filed on June 7, 2016).

10.10	2015 Omnibus Incentive Plan* (incorporated by reference to Annex A to Proxy Statement filed on September 3, 2015).

10.11	Stipulation and Agreement of Class Settlement dated as of May 5, 2016 (incorporated by reference to Exhibit 10.1 to Current Report on Form 8-K filed on May 11, 2016).

10.12	Agreement by and between Ocean Power Technologies, Inc. and Mitsui Engineering & Shipbuilding Co., Ltd dated May 31, 2016 (incorporated by reference from Exhibit 10.1 to Current Report on Form 8-K/A filed on June 6, 2016).
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10.13	Form of the Securities Purchase Agreement, dated June 2, 2016 (incorporated by reference to Exhibit 99.3 to the Current Report on Form 8-K filed on June 2, 2016).

10.14	Form of Amendment No. 1 to Securities Purchase Agreement, dated June 7, 2016 (incorporated by reference to Exhibit 99.4 to the Current Report on Form 8-K/A filed on June 7, 2016)

10.15	Form of Amendment No. 2, dated as of July 21, 2016, to the Securities Purchase Agreement, dated as of June 2, 2016, by and among Ocean Power Technologies, Inc. and the investor’s signatory thereto, and (incorporated by reference from Exhibit 99.2 to the Current Report on Form 8-K filed July 21, 2016).

10.16	Form of Placement Agency Agreement, dated July 22, 2016, between the Company and the Placement Agent (incorporated by reference from Exhibit 1.1 to the Current Report on Form 8-K filed July 22, 2016).

10.17	Form of Subscription Agreement, dated July 22, 2016 between the Company and the Purchasers thereto (incorporated by reference from Exhibit

10.1 to the Current Report on Form 8-K filed July 22, 2016).

10.18	Employment Letter between the Company and Matthew Shafer dated August 23, 2016, (incorporated by reference from Exhibit 10.1 to the Current Report on Form 8-K filed August 29, 2016).

10.19	Letter Agreement between the Company and Mark A. Featherstone dated August 25, 2016, (incorporated by reference from Exhibit 10.3 to the Current Report on Form 8-K filed August 29, 2016).

10.20	Employment Letter between the Company and Mike Mekhiche dated September 12, 2016, (incorporated by reference from Exhibit 10.4 to the Current Report on Form 8-K filed August 29, 2016).

10.21	Letter Agreement between the Company and Mike Mekhiche dated June 19, 2014, (incorporated by reference from Exhibit 10.5 to the Current Report on Form 8-K filed August 29, 2016).

10.22	Agreement by and between the Company and the U.S. Office of Naval Research dated September 13, 2016 (incorporated by reference to Exhibit

10.1 to the Company’s Current Report on Form 8-K filed on September 14, 2016).

10.23	Ocean Power Technologies, Inc. Employment Inducement Incentive Award Plan (incorporated by reference to Exhibit 10.1 to Form 8-K filed with the SEC on January 19, 2018).*

10.24	Form of Restricted Stock Agreement for Employment Inducement Incentive Award Plan (incorporated by reference to Exhibit 10.2 to Form 8-K filed with the SEC on January 19, 2018).*

10.25	Contract between Eni S.p.A. and the Company dated March 14, 2018 (incorporated by reference to Exhibit 10.1 to Form 8-K filed with the SEC on March 19, 2018). +

10.26	Contract between Premier Oil UK Limited and the Company dated June 27, 2018 (incorporated by reference to Exhibit 10.27 to Form 10-K filed with the SEC on July 17, 2018).+

10.27	Amendment to the Employment Agreement of George H. Kirby III (incorporated by reference to Exhibit 10.2 to Form 8-K filed with the SEC on July 18, 2018). *

10.28	Common Stock Purchase Agreement with Aspire Capital Fund, LLC (incorporated by reference to Exhibit 10.1 to Form 8-K filed with the SEC on August 13, 2018).

10.29	Registration Rights Agreement with Aspire Capital Fund, LLC (incorporated by reference to Exhibit 4.1 to Form 8-K filed with the SEC on August 13, 2018).

10.30	Sales Agreement between the Company and A.G.P./Alliance Global Partners (incorporated by reference to Exhibit 10.1 to Form 8-K filed with the SEC on January 7, 2019).

10.31	Contract between U.S. Navy and the Company dated February 11, 2019 (incorporated by reference to Exhibit 10.2 to Form 10-Q filed with the SEC on March 11, 2019).

10.32	Form of Warrant Agency Agreement by and between the Company and Computershare Trust Company, N.A. collectively as warrant agent (incorporated by reference to Exhibit 4.7 to Amendment No.2 to the Company’s Registration Statement on Form S-1 (file No. 333-230199, filed with the SEC on April 3, 2019.

10.33	Form of Common Warrant ((incorporated by reference to Exhibit 4.2 to Form 8-K filed with the SEC on April 5, 2019).

10.34	Form of Pre-Funded Warrant ((incorporated by reference to Exhibit 4.3 to Form 8-K filed with the SEC on April 5, 2019).

10.35	Warrant Agency Agreement between Ocean Power Technologies, Inc. and Computershare Trust Company, N.A. dated April 8, 2019 (incorporated by reference to Exhibit 4.1 to Form 8-K filed with the SEC on April 8, 2019.

10.36	Contract amendment between Premier Oil UK Limited and the Company dated June 24, 2019 (incorporated by reference to Exhibit 10.1 to Form

8-K filed with the SEC on June 25, 2019).+

10.37	Lease Agreement dated March 31, 2017 between Ocean Power Technologies, Inc. and PPH Industrial 28 Engelhard, LLC.

21.1	Subsidiaries of the registrant

23.1	Consent of KPMG LLP

31.1	Certification of Chief Executive Officer

31.2	Certification of Chief Financial Officer

32.1	Certification of Chief Executive Officer pursuant to Section 906 of Sarbanes-Oxley Act of 2002**

32.2	Certification of Chief Financial Officer pursuant to Section 906 of Sarbanes-Oxley Act of 2002**

101 The following financial information from Ocean Power Technologies, Inc.’s Annual Report on Form 10-K for the annual period ended April 30, 2019, formatted in eXtensible Business Reporting Language (XBRL): (i) Consolidated Balance Sheets - as of April 30, 2019 and 2018, (ii) Consolidated Statements of Operations - for the years ended April 30, 2019 and 2018, (iii) Consolidated Statements of Comprehensive Loss - for the years ended April 30, 2019 and 2018, (iv) Consolidated Statements of Stockholders’ Equity - for the years ended April 30, 2019 and 2018 (v) Consolidated Statements of Cash Flows - for the years ended April 30, 2019 and 2018, (vi) Notes to Consolidated Financial Statements.***

· Indicates that confidential treatment has been requested for this exhibit. * Management contract or compensatory plan or arrangement.

· As provided in Item 601(b)(32)(ii) of Regulation S-K, this exhibit shall not be deemed to be “filed” or part of a registration statement or prospectus for purposes of Sections 11 or 12 of the Securities Act of 1933, as amended, and shall not be deemed “filed” for purposes of Section 18 of the Securities Exchange Act of 1934 or otherwise subject to the liability under those sections.

· As provided in Rule 406T of Regulation S-T, this exhibit shall not be deemed “filed” or a part of a registration statement or prospectus for purposes of Sections 11 or 12 of the Securities Act of 1933, as amended, and shall not be deemed “filed” for purposes of Section 18 of the Securities Exchange Act of 1934 or otherwise subject to the liability under those sections.
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Reports of Management

Management’s Report on Consolidated Financial Statements

The accompanying consolidated financial statements have been prepared by the management of Ocean Power Technologies, Inc. (the Company) in conformity with generally accepted accounting principles to reflect the financial position of the Company and its operating results. The financial information appearing throughout this Annual Report is consistent with the consolidated financial statements. Management is responsible for the information and representations in such consolidated financial statements, including the estimates and judgments required for their preparation. The consolidated financial statements have been audited by KPMG LLP, an independent registered public accounting firm, as stated in their report, which appears herein.

The Audit Committee of the Board of Directors, which is composed entirely of directors who are not officers or employees of the Company, meets regularly with management and the independent registered public accounting firm. The independent registered public accounting firm has had, and continues to have, direct access to the Audit Committee without the presence of other management personnel and have been directed to discuss the results of their audit work and any matters they believe should be brought to the Committee’s attention. The independent registered public accounting firm reports directly to the Audit Committee.

Management’s Annual Report on Internal Control over Financial Reporting

The Company’s management is responsible for establishing and maintaining adequate internal control over financial reporting. Internal control over financial reporting is a process designed to provide reasonable assurance regarding the reliability of financial reporting and the preparation of financial statements for external purposes in accordance with generally accepted accounting principles in the United States. The Company’s internal control over financial reporting includes those policies and procedures that:

· pertain to the maintenance of records that, in reasonable detail, accurately and fairly reflect the transactions and dispositions of the assets of the Company;

· provide reasonable assurance that transactions are recorded as necessary to permit preparation of financial statements in accordance with generally accepted accounting principles, and that receipts and expenditures of the Company are being made only in accordance with authorizations of management and directors of the Company; and

· provide reasonable assurance regarding prevention or timely detection of unauthorized acquisition, use or disposition of the Company’s assets that could have a material effect on the financial statements.

Because of its inherent limitations, internal control over financial reporting may not prevent or detect misstatements. Also, projections of any evaluation of effectiveness to future periods are subject to the risk that controls may become inadequate because of changes in conditions, or that the degree of compliance with the policies or procedures may deteriorate.

The Company’s management assessed the effectiveness of the Company’s internal control over financial reporting as of April 30, 2019. In making this assessment, management used the criteria set forth by the Committee of Sponsoring Organizations of the Treadway Commission (COSO) in Internal Control
· Integrated Framework (2013). Based on this assessment using those criteria, management concluded that the Company’s internal control over financial reporting was effective as of April 30, 2019.

/s/ George H. Kirby III
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George H. Kirby III

President and Chief Executive Officer

/s/ Matthew T. Shafer
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Matthew T. Shafer

Chief Financial Officer and Treasurer
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Report of Independent Registered Public Accounting Firm

To the Stockholders and Board of Directors

Ocean Power Technologies, Inc.:

Opinion on the Consolidated Financial Statements

We have audited the accompanying consolidated balance sheets of Ocean Power Technologies, Inc. and subsidiaries (the Company) as of April 30, 2019 and 2018, the related consolidated statements of operations, comprehensive loss, stockholders’ equity, and cash flows for each of the years in the two-year period ended April 30, 2019, and the related notes (collectively, the consolidated financial statements). In our opinion, the consolidated financial statements present fairly, in all material respects, the financial position of the Company as of April 30, 2019 and 2018, and the results of its operations and its cash flows for each of the years in the two-year period ended April 30, 2019, in conformity with U.S. generally accepted accounting principles.

Going Concern

The accompanying consolidated financial statements have been prepared assuming that the Company will continue as a going concern. As discussed in Note 1(b) to the consolidated financial statements, as of April 30, 2019 the Company has cash and cash equivalents of $16.7 million, and the Company has suffered recurring losses from operations and has an accumulated deficit. These factors raise substantial doubt about its ability to continue as a going concern. Management’s plans in regard to these matters are also described in Note 1(b). The consolidated financial statements do not include any adjustments that might result from the outcome of this uncertainty.

Change in Accounting Principle

As discussed in Note 1(o) to the consolidated financial statements, effective May 1, 2018, the Company adopted Accounting Standards Update (ASU) 2014-09, Revenue from Contracts with Customers, and several related amendments, issued by the Financial Accounting Standards Board (FASB). This change was adopted using the modified retrospective method.

Basis for Opinion

These consolidated financial statements are the responsibility of the Company’s management. Our responsibility is to express an opinion on these consolidated financial statements based on our audits. We are a public accounting firm registered with the Public Company Accounting Oversight Board (United States) (PCAOB) and are required to be independent with respect to the Company in accordance with the U.S. federal securities laws and the applicable rules and regulations of the Securities and Exchange Commission and the PCAOB.

We conducted our audits in accordance with the standards of the PCAOB. Those standards require that we plan and perform the audit to obtain reasonable assurance about whether the consolidated financial statements are free of material misstatement, whether due to error or fraud. The Company is not required to have, nor were we engaged to perform, an audit of its internal control over financial reporting. As part of our audits, we are required to obtain an understanding of internal control over financial reporting but not for the purpose of expressing an opinion on the effectiveness of the Company’s internal control over financial reporting. Accordingly, we express no such opinion.

Our audits included performing procedures to assess the risks of material misstatement of the consolidated financial statements, whether due to error or fraud, and performing procedures that respond to those risks. Such procedures included examining, on a test basis, evidence regarding the amounts and disclosures in the consolidated financial statements. Our audits also included evaluating the accounting principles used and significant estimates made by management, as well as evaluating the overall presentation of the consolidated financial statements. We believe that our audits provide a reasonable basis for our opinion.

/s/ KPMG LLP
[image: ]

We have served as the Company’s auditor since 2004.

Philadelphia, Pennsylvania

July 22, 2019
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OCEAN POWER TECHNOLOGIES, INC. AND SUBSIDIARIES

Consolidated Balance Sheets

(in thousands, except share data)

	
	
	
	April 30, 2019
	
	
	April 30, 2018

	
	
	
	
	
	
	
	
	

	ASSETS
	
	
	
	
	
	
	
	

	Current assets:
	
	
	
	
	
	
	
	

	Cash and cash equivalents
	$
	16,660
	$
	11,499

	Marketable securities
	
	
	-
	
	
	25

	Restricted cash- short-term
	
	
	344
	
	
	572

	Accounts receivable
	
	
	63
	
	
	171

	Unbilled receivables
	
	
	-
	
	
	71

	Contract assets
	
	
	15
	
	
	-

	Litigation receivable
	
	
	-
	
	
	350

	Other current assets
	
	
	537
	
	
	567

	Total current assets
	
	
	17,619
	
	
	
	13,255
	

	Property and equipment, net
	
	
	592
	
	
	712

	Restricted cash- long-term
	
	
	155
	
	
	154

	Total assets
	
	$
	18,366
	
	
	$
	14,121
	

	LIABILITIES AND STOCKHOLDERS’ EQUITY
	
	
	
	
	
	
	
	

	Current liabilities:
	
	
	
	
	
	
	
	

	Accounts payable
	$
	312
	$
	290

	Accrued expenses
	
	
	1,938
	
	
	2,261

	Litigation payable
	
	
	-
	
	
	350

	Unearned revenue
	
	
	-
	
	
	18

	Contract liabilities
	
	
	188
	
	
	-

	Warrant liabilities
	
	
	6
	
	
	201

	Current portion of capital lease obligations
	
	
	-
	
	
	23

	Deferred credits payable current
	
	
	-
	
	
	600

	Total current liabilities
	
	
	2,444
	
	
	
	3,743
	

	Deferred rent
	
	
	147
	
	
	142

	Total liabilities
	
	
	2,591
	
	
	
	3,885
	

	Commitments and contingencies
	
	
	
	
	
	
	
	

	Ocean Power Technologies, Inc. stockholders’ equity:
	
	
	
	
	
	
	
	

	Preferred stock, $0.001 par value; authorized 5,000,000 shares, none issued or outstanding
	
	
	-
	
	
	-

	Common stock, $0.001 par value; authorized 100,000,000 shares, issued 5,425,517 and
	
	
	
	
	
	
	
	

	921,247 shares, respectively
	
	
	5
	
	
	1

	Treasury stock, at cost; 3,770 and 3,701 shares, respectively
	
	
	(301)
	
	
	(300)

	Additional paid-in capital
	
	
	226,026
	
	
	208,233

	Accumulated deficit
	
	
	(209,784)
	
	
	(197,538)

	Accumulated other comprehensive loss
	
	
	(171)
	
	
	(160)

	Total stockholders’ equity
	
	
	15,775
	
	
	
	10,236
	

	Total liabilities and stockholders’ equity
	
	$
	18,366
	
	
	$
	14,121
	

	
	
	
	
	
	
	
	
	



Common stock, Treasury stock, Additional paid-in capital and share data at April 30, 2018 has been adjusted retroactively to reflect a 1-for-20 reverse stock split effective March 11, 2019.

See accompanying notes to consolidated financial statements.
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OCEAN POWER TECHNOLOGIES, INC. AND SUBSIDIARIES

Consolidated Statements of Operations

(in thousands, except per share data)

	
	
	
	Twelve months ended April 30,
	
	
	

	
	
	
	2019
	
	
	2018
	
	
	

	
	
	
	
	
	
	
	
	
	
	

	
	Revenues
	$
	632
	$
	511
	

	
	Cost of revenues
	
	
	1,303
	
	
	763
	

	
	Gross profit/(loss)
	
	
	(671
	)
	
	
	(252
	)
	

	
	
	
	
	
	
	
	
	
	
	

	
	Operating expenses:
	
	
	
	
	
	
	
	
	

	
	Engineering and product development costs
	
	
	4,984
	
	
	4,320
	
	

	
	Selling, general and administrative costs
	
	
	7,616
	
	
	6,988
	
	

	
	Total operating expenses
	
	
	12,600
	
	
	
	11,308
	
	

	
	Operating loss
	
	
	(13,271)
	
	
	
	(11,560)
	
	

	
	
	
	
	
	
	
	
	
	
	

	
	Gain due to the change in fair value of warrant liabilities
	
	
	195
	
	
	122
	

	
	Interest income, net
	
	
	35
	
	
	83
	
	

	
	Other income
	
	
	-
	
	
	4
	

	
	Foreign exchange gain/(loss)
	
	
	(55)
	
	
	75
	
	

	
	Loss before income taxes
	
	
	(13,096)
	
	
	
	(11,276)
	
	

	
	Income tax benefit
	
	
	850
	
	
	1,119
	

	
	Net loss
	
	$
	(12,246
	)
	
	$
	(10,157
	)
	

	
	Basic and diluted net loss per share
	
	
	
	)
	
	
	
	)
	

	
	
	
	$
	(9.52
	
	
	$
	(13.24
	
	

	
	Weighted average shares used to compute basic and diluted net loss per share
	
	
	1,286,727
	
	
	
	767,330
	
	

	
	
	
	
	
	
	
	
	
	
	



Common stock and share data at April 30, 2018 has been adjusted retroactively to reflect a 1-for-20 reverse stock split effective March 11, 2019.

See accompanying notes to consolidated financial statements.
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OCEAN POWER TECHNOLOGIES, INC. AND SUBSIDIARIES

Consolidated Statements of Comprehensive Loss

(in thousands)

	
	
	
	Twelve months ended April 30,
	
	
	

	
	
	
	2019
	
	
	2018
	
	
	

	
	
	
	
	
	
	
	
	
	
	

	
	Net loss
	$
	(12,246)
	$
	(10,157)
	

	
	Foreign currency translation adjustment
	
	
	(11)
	
	
	-
	

	
	Total comprehensive loss
	
	$
	(12,257
	)
	
	$
	(10,157
	)
	

	
	
	
	
	
	
	
	
	
	
	



See accompanying notes to consolidated financial statements.
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OCEAN POWER TECHNOLOGIES, INC. AND SUBSIDIARIES

Consolidated Statements of Stockholders’ Equity

(in thousands, except share data)

	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	Additional
	
	
	
	
	
	Accumulated
	
	
	Total
	

	
	
	Common Shares
	Treasury Shares
	
	
	
	
	Accumulated
	
	
	Other
	
	
	
	

	
	
	
	
	
	
	
	
	Paid-In
	
	Comprehensive
	
	Stockholders’
	

	
	
	Shares
	
	
	Amount
	
	Shares
	
	Amount
	
	
	
	Capital
	
	
	Deficit
	
	
	Loss
	
	
	Equity
	

	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	
	Balances, April 30, 2017
	315,700
	
	$
	-
	(2,403)
	$
	(263)
	$
	193,240
	$
	(187,370)
	$
	(160)
	$
	5,447
	
	

	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	Net loss
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	(10,157)
	
	
	
	
	
	
	
	(10,157)
	
	

	
	Stock based compensation
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	329
	
	
	
	
	
	
	
	
	
	
	329
	
	

	
	Issuance/(forfeiture) of restricted stock, net
	8,937
	
	
	-
	
	
	
	
	
	
	
	
	-
	
	
	
	
	
	
	
	
	
	
	-
	
	

	
	Sale of stock
	596,610
	
	
	1
	
	
	
	
	
	
	
	
	14,653
	
	
	
	
	
	
	
	
	
	
	14,654
	
	

	
	Acquisition of treasury stock
	
	
	
	
	
	
	(1,298)
	
	
	(37)
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	(37)
	

	
	Adoption of accounting standard update related to
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	
	stock compensation accounting (ASU 2016-09)
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	11
	
	
	(11)
	
	
	
	
	
	
	
	
	

	
	Other comprehensive loss
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	-
	
	
	
	-
	
	

	
	Balances, April 30, 2018
	921,247
	
	
	$
	1
	
	(3,701
	)
	
	$
	(300
	)
	
	$
	208,233
	
	
	$
	(197,538
	)
	
	$
	(160
	)
	
	$
	10,236
	
	

	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	
	Net loss
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	(12,246)
	
	
	
	
	
	
	(12,246)
	

	
	Stock based compensation
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	295
	
	
	
	
	
	
	
	
	
	
	295
	
	

	
	Issuance/(forfeiture) of restricted stock, net
	(5,090)
	
	
	-
	
	
	
	
	
	
	
	
	-
	
	
	
	
	
	
	
	
	
	
	-
	
	

	
	Common stock issued for commitment fee
	21,429
	
	
	-
	
	
	
	
	
	
	
	
	295
	
	
	
	
	
	
	
	
	
	
	295
	
	

	
	Issuance of common stock- Aspire financing, net of
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	
	issuance costs
	162,162
	
	
	-
	
	
	
	
	
	
	
	
	593
	
	
	
	
	
	
	
	
	
	
	593
	
	

	
	Issuance of common stock- AGP At The Market
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	offering, net of issuance costs
	151,561
	
	
	-
	
	
	
	
	
	
	
	
	882
	
	
	
	
	
	
	
	
	
	
	882
	
	

	
	Issuance of common stock, common and pre-funded
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	
	warrants, net of issuance costs
	1,542,000
	
	
	
	1
	
	
	
	
	
	
	
	
	15,711
	
	
	
	
	
	
	
	
	
	
	15,712
	
	

	
	Exercise of pre-funded warrants
	2,632,120
	
	
	
	3
	
	
	
	
	
	
	
	
	17
	
	
	
	
	
	
	
	
	
	
	20
	
	

	
	Acquisition of treasury stock
	
	
	
	
	
	
	(89)
	
	
	(1)
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	(1)
	

	
	Other comprehensive loss
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	(11)
	
	
	(11)
	

	
	Other
	88
	
	
	
	-
	20
	
	
	-
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	-
	
	

	
	Balances, April 30, 2019
	5,425,517
	
	
	$
	5
	
	(3,770
	)
	
	$
	(301
	)
	
	$
	226,026
	
	
	$
	(209,784
	)
	
	$
	(171
	)
	
	
	15,775
	
	

	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	



Common stock, Treasury stock, Additional paid-in capital and share data at April 30, 2018 and April 30, 2017 have been adjusted retroactively to reflect a 1-for-20 reverse stock split effective March 11, 2019.

See accompanying notes to consolidated financial statements
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OCEAN POWER TECHNOLOGIES, INC. AND SUBSIDIARIES

Consolidated Statements of Cash Flows

(in thousands)

	
	
	
	Twelve months ended April 30,
	
	
	

	
	
	
	2019
	
	
	2018
	
	
	

	
	
	
	
	
	
	
	
	
	
	

	
	Cash flows from operating activities:
	
	
	
	
	
	
	
	
	

	
	Net loss
	$
	(12,246)
	$
	(10,157)
	

	
	Adjustments to reconcile net loss to net cash used in operating activities:
	
	
	
	
	
	
	
	
	

	
	Foreign exchange loss/(gain)
	
	
	55
	
	
	(75)
	

	
	Depreciation
	
	
	180
	
	
	122
	

	
	Loss on disposal of property, plant and equipment
	
	
	-
	
	
	5
	

	
	Compensation expense related to stock option grants and restricted stock
	
	
	295
	
	
	329
	

	
	Gain due to the change in fair value of warrant liabilities
	
	
	(195)
	
	
	(122)
	

	
	Changes in operating assets and liabilities:
	
	
	
	
	
	
	
	
	

	
	Accounts receivable
	
	
	108
	
	
	(123)
	

	
	Unbilled receivables
	
	
	71
	
	
	225
	

	
	Contract assets
	
	
	(15)
	
	
	-
	

	
	Other assets
	
	
	325
	
	
	194
	

	
	Accounts payable
	
	
	23
	
	
	(296)
	

	
	Accrued expenses
	
	
	(316)
	
	
	(821)
	

	
	Deferred rent
	
	
	5
	
	
	5
	

	
	Deferred credit payable
	
	
	(600)
	
	
	-
	

	
	Unearned revenue
	
	
	(18)
	
	
	18
	

	
	Contract liabilities
	
	
	188
	
	
	-
	

	
	Net cash used in operating activities
	
	
	(12,140
	)
	
	
	(10,696
	)
	

	
	Cash flows from investing activities:
	
	
	
	
	
	
	
	
	

	
	Purchases of marketable securities
	
	
	(25)
	
	
	(25)
	

	
	Maturities of marketable securities
	
	
	50
	
	
	25
	

	
	Leasehold improvements and purchase of equipment
	
	
	(54)
	
	
	(658)
	

	
	Net cash used in investing activities
	
	
	(29
	)
	
	
	(658
	)
	

	
	Cash flows from financing activities:
	
	
	
	
	
	
	
	
	

	
	Proceeds from issuance of common stock, net of issuance costs
	
	
	-
	
	
	14,654
	

	
	Proceeds from issuance of common stock- Aspire financing net of issuance costs
	
	
	593
	
	
	-
	

	
	Proceeds from issuance of common stock- AGP At The Market offering, net of issuance
	
	
	
	
	
	
	
	
	

	
	costs
	
	
	882
	
	
	-
	

	
	Proceeds from issuance of common stock, common and pre-funded warrants, net of issuance
	
	
	
	
	
	
	
	
	

	
	costs
	
	
	15,712
	
	
	-
	

	
	Proceeds from exercise of pre-funded warrants
	
	
	20
	
	
	-
	

	
	Payment of capital lease obligations
	
	
	(23)
	
	
	(35)
	

	
	Acquisition of treasury stock
	
	
	(1)
	
	
	(37)
	

	
	Net cash provided by financing activities
	
	
	17,183
	
	
	
	14,582
	
	

	
	Effect of exchange rate changes on cash, cash equivalents and restricted cash
	
	
	(80
	)
	
	
	88
	
	

	
	Net increase in cash, cash equivalents and restricted cash
	
	
	4,934
	
	
	
	3,316
	
	

	
	Cash, cash equivalents and restricted cash, beginning of period
	
	
	12,225
	
	
	8,909
	

	
	Cash, cash equivalents and restricted cash, end of period
	
	$
	17,159
	
	
	$
	12,225
	
	

	
	
	
	
	
	
	
	
	
	
	

	
	Supplemental schedule of cash flows information:
	
	
	
	
	
	
	
	
	

	
	Cash paid for interest
	$
	1
	$
	3
	

	
	
	
	
	
	
	
	
	
	
	

	
	Supplemental disclosure of noncash investing activities:
	
	
	
	
	
	
	
	
	

	
	Acquisition of leasehold improvements and equipment through accrued expenses
	$
	5
	$
	11
	

	
	
	
	
	
	
	
	
	
	
	

	
	Supplemental disclosure of noncash financing activities:
	
	
	
	
	
	
	
	
	

	
	Common stock issued for payment of commitment fee
	$
	295
	$
	-
	



See accompanying notes to the consolidated financial statements
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OCEAN POWER TECHNOLOGIES, INC. AND SUBSIDIARIES

Notes to Consolidated Financial Statements

(1) Background and Liquidity

(a) Background

Ocean Power Technologies, Inc. (the “Company”) was founded in 1984 in New Jersey, commenced business operations in 1994 and re-incorporated in Delaware in 2007. The Company is developing and commercializing its proprietary systems that generate electricity by harnessing the renewable energy of ocean waves. The Company uses proprietary technologies that convert the mechanical energy created by the heaving motion of ocean waves into electricity. The Company has designed and continues to develop the PowerBuoy® product line which is based on modular, ocean-going buoys, which the Company has been periodically ocean testing since 1997. The Company markets its PowerBuoys® in the United States and internationally. Since fiscal 2002, government agencies have accounted for a significant portion of the Company’s revenues. These revenues were largely for the support of product development efforts relating to our technology. Today our goal is to generate the majority our revenue from the sale or lease of products, and sales and services to support our business operations. As we continue to develop and commercialize our products and services, we expect to have a net use of cash from operating activities unless and until we achieve positive cash flow from the commercialization of products and services.

(b) Liquidity/Going Concern

Our consolidated financial statements have been prepared assuming the Company will continue as a going concern. The Company has experienced substantial and recurring losses from operations, which have contributed to an accumulated deficit of $209.8 million at April 30, 2019. At April 30, 2019, the Company had approximately $17.2 million in cash, cash equivalents and restricted cash on hand. The Company generated revenues of only $0.6 million and $0.5 million during the years ended April 30, 2019 and 2018, respectively. Based on the Company’s cash, cash equivalents and restricted cash balances as of April 30, 2019, the Company believes that it will be able to finance its capital requirements and operations into the quarter ending July 31, 2020. The Company will require additional equity and/or debt financing to continue its operations. The Company cannot provide assurances that it will be able to secure additional funding when needed or at all, or, if secured, that such funding would be on favorable terms. These factors raise substantial doubt about the Company’s ability to continue as a going concern.

The consolidated financial statements have been prepared on a going concern basis, which contemplates the realization of assets and satisfaction of liabilities in the normal course of business. The consolidated financial statements do not include any adjustments relating to the recoverability and classification of recorded assets amounts or the amounts and classification of liabilities that might result from the outcome of this uncertainty.

Management is evaluating different strategies to obtain the required additional funding for future operations. These strategies may include, but are not limited to, additional funding from current or new investors, officers and directors; borrowings of debt; a public offering of the Company’s equity or debt securities; partnerships and/or collaborations. There can be no assurance that any of these future-funding efforts will be successful.

In fiscal 2019 and 2018, the Company has continued to make investments in ongoing product development efforts in anticipation of future growth. The Company’s future results of operations involve significant risks and uncertainties. Factors that could affect the Company’s future operating results and cause actual results to vary materially from expectations include, but are not limited to, risks from lack of available financing and insufficient capital, performance of PowerBuoys®, its inability to market and commercialize its PowerBuoys®, technology development, scalability of technology and production, dependence on skills of key personnel, concentration of customers and suppliers, deployment risks and laws, regulations and permitting. In order to continue to implement its business strategy, the Company requires additional equity and/or debt financing. The Company closed five equity financing arrangements during the two-year period ended April 30, 2019. The Company does not currently have any committed sources of debt or equity financing, and the Company cannot assure that additional equity and/or debt financing will be available to the Company as needed on acceptable terms, or at all. Historically, the Company has raised capital through securities sales in the public capital markets. If sufficient additional financing is not obtained when needed, the Company may be required to further curtail or limit operations, engineering and product development costs, and/or selling, general and administrative activities in order to reduce its cash expenditures. This could cause the Company to be unable to execute its business plan, take advantage of future opportunities and may cause it to scale back, delay or eliminate some or all of its product development activities and/or reduce the scope of or cease its operations.
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On June 2, 2016, the Company entered into a securities purchase agreement, which was amended on June 7, 2016 (as amended, the “Purchase Agreement”) with certain institutional purchasers (the “June Purchasers”). Pursuant to the terms of the Purchase Agreement, the Company sold an aggregate of 20,850 shares of Common Stock together with warrants to purchase up to an aggregate of 7,298 shares of Common Stock. Each share of Common Stock was sold together with a warrant to purchase 0.35 of a share of Common Stock at a combined purchase price of $92.00. The net proceeds to the Company from the offering were approximately $1.7 million, after deducting placement agent fees and estimated offering expenses payable by the Company, but excluding the proceeds, if any, from the exercise of the warrants issued in the offering. The warrants have an exercise price of $121.60 per share, became exercisable on December 3, 2016 (“Initial Exercise Date”), and will expire five years following the Initial Exercise Date. The Company paid the placement agents approximately $100,000 as placement agent fees in connection with the sale of securities in the offering. The Company also reimbursed the placement agents $35,000 for their out of pocket and legal expenses in connection with the offering.

On July 22, 2016, the Company entered into the Second Amendment to the Purchase Agreement (the “Second Amended Purchase Agreement”) with certain purchasers (the “July Purchasers”). Pursuant to the terms of the Second Amended Purchase Agreement, the Company sold an aggregate of 29,750 shares of Common Stock together with warrants to purchase up to an aggregate of 8,925 shares of Common Stock. Each share of Common Stock was sold together with a warrant to purchase 0.30 of a share of Common Stock at a combined purchase price of $135.00. The net proceeds to the Company from the offering were approximately $3.6 million, after deducting placement agent fees and estimated offering expenses payable by the Company, but excluding the proceeds, if any, from the exercise of the warrants issued in the offering. The Warrants were exercisable immediately at an exercise price of $187.20 per share. The Warrants will expire on the fifth (5th) anniversary of the initial date of issuance.

On October 19, 2016, the Company sold 138,000 shares of common stock at a price of $55.00 per share, which includes the sale of 18,000 shares of the Company’s common stock sold by the Company pursuant to the exercise, in full, of the over-allotment option by the underwriters in a public offering. The net proceeds to the Company from the offering were approximately $6.9 million, after deducting underwriter fees and offering expenses payable by the Company.

On May 2, 2017, the Company sold 309,638 shares of common stock at a price of $26.00 per share, which includes the sale of 40,388 shares of the Company’s common stock sold by the Company pursuant to the exercise, in full, of the over-allotment option by the underwriters in a public offering. The net proceeds to the Company from the offering were approximately $7.2 million, after deducting underwriter fees and offering expenses payable by the Company.

On October 23, 2017, the Company sold 286,972 shares of common stock at a price of $28.40 per share in a best efforts public offering. The net proceeds to the Company from the offering were approximately $7.4 million, after deducting placement fees and offering expenses payable by the Company.

On August 13, 2018, the Company entered into a common stock purchase agreement with Aspire Capital Fund, LLC (“Aspire Capital”) which provides that, subject to certain terms, conditions and limitations, Aspire Capital is committed to purchase up to an aggregate of $10.0 million of shares of the Company’s common stock over a 30-month period that does not exceed 19.99% of the outstanding common stock on the date of the agreement. Shareholder approval was not needed since the number of common stock offered for sale in the common stock purchase agreement did not exceed 19.99% of the outstanding common stock on the date of the agreement. In consideration for entering into the agreement, the Company issued to Aspire Capital 21,429 shares of our common stock as a commitment fee. As of April 30, 2019, the Company has sold 162,162 shares of common stock with an aggregate market value of $949,259 at an average price of $5.85 per share pursuant to this common stock purchase agreement.

On January 7, 2019, the Company entered into an At the Market Offering Agreement (“2019 ATM Facility”) with A.G.P./Alliance Global Partners (“AGP”), under which the Company may issue and sell to or through A.G.P./Alliance Global Partners, acting as agent and/or principal, shares of the Company’s common stock having an aggregate offering price of up to $25 million. As of April 30, 2019, under the 2019 ATM Facility the Company issued and sold 151,561 shares of its common stock with an aggregate market value of $958,229 at an average price of $6.32 per share and paid AGP a sales commission of approximately $33,469 related to those shares.

On April 8, 2019, the Company sold 1,542,000 shares of common stock, which includes the sale of 642,000 shares of the Company’s common stock sold by the Company pursuant to the exercise, in full, of the over-allotment option by the underwriters in a public offering, prefunded warrants to purchase up to 3,385,680 shares of common stock and common warrants to purchase up to 4,927,680 shares of our common stock in an underwritten public offering. The net proceeds to the Company from the offering were approximately $15.7 million, after deducting underwriter fees and offering expenses payable by the Company.

The sale of additional equity or convertible securities could result in dilution to stockholders. If additional funds are raised through the issuance of debt securities, these securities could have rights senior to those associated with the Company’s Common Stock and could contain covenants that would restrict its operations. Financing may not be available in amounts or on terms acceptable to the Company, or at all. If the Company is unable to obtain required financing, it may be required to reduce the scope of its operations, including its planned product development and marketing efforts, which could materially and adversely harm its financial condition and operating results. If the Company is unable to secure additional financing, it may be forced to cease operations.
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(c) Reverse Stock-Split

At the special meeting of the Company’s stockholders on March 8, 2019, our stockholders approved a proposal to amend our Certificate of Incorporation to affect a reverse split of our common stock at a ratio to be determined by the Company’s Board of Directors within a specific range. After the special meeting of stockholders, the Company’s Board of Directors convened and decided to initiate the reverse split, chose a ratio, and directed management to take the necessary steps to effectuate the reverse split as soon as possible. Pursuant to the direction of the Board, the Company filed a Certificate of Amendment to our Certificate of Incorporation to affect a one-for-twenty reverse stock split of our common stock (the “Reverse Stock Split”). As of the close of markets on March 11, 2019, the effective date of the Reverse Stock Split, every twenty shares of issued and outstanding common stock were combined into one issued and outstanding share of common stock, without any change in the par value per share. Any fractional shares in connection with the Reverse Stock Split were rounded up to the nearest whole share and no cash payments were made by the Company to stockholders in lieu of fractional shares. The common stock began trading on a reverse stock split-adjusted basis on the Nasdaq Stock Market (“Nasdaq”) on March 12, 2019. All share and per share data included in this annual report has been retroactively restated to reflect the Reverse Stock Split.

(2) Summary of Significant Accounting Policies

(a) Consolidation

The accompanying consolidated financial statements include the accounts of the Company and its majority-owned subsidiaries. All significant intercompany balances and transactions have been eliminated in consolidation. The Company also periodically evaluates its relationships with other entities to identify whether they are variable interest entities, and to assess whether it is the primary beneficiary of such entities. If the determination is made that the Company is the primary beneficiary, then that entity is included in the consolidated financial statements. As of April 30, 2019, there were no such entities.

(b) Use of Estimates

The preparation of the consolidated financial statements requires management of the Company to make a number of estimates and assumptions relating to the reported amounts of assets and liabilities and the disclosure of contingent assets and liabilities at the date of the consolidated financial statements and the reported amounts of revenues and expenses during the period. Significant items subject to such estimates and assumptions include fair value of warrant liabilities; estimated costs to complete projects and percentage of completion of customer contracts for purposes of revenue recognition. Actual results could differ from those estimates. The current economic environment, particularly the macroeconomic pressures in certain European countries, has increased the degree of uncertainty inherent in those estimates and assumptions.

(c) Revenue Recognition

A performance obligation is the unit of account for revenue recognition. The Company assesses the goods or services promised in a contract with a customer and identifies as a performance obligation either: a) a good or service (or a bundle of goods or services) that is distinct; or b) a series of distinct goods or services that are substantially the same and that have the same pattern of transfer to the customer. A contract may contain a single or multiple performance obligations. For contracts with multiple performance obligations, the Company allocates the contracted transaction price to each performance obligation based upon the relative standalone selling price, which represents the price the Company would sell a promised good or service separately to a customer. The Company determines the standalone selling price based upon the facts and circumstances of each obligated good or service. The majority of the Company’s contracts have no observable standalone selling price since the associated products and services are customized to customer specifications. As such, the standalone selling price generally reflects the Company’s forecast of the total cost to satisfy the performance obligation plus an appropriate profit margin.

The nature of the Company’s contracts may give rise to several types of variable consideration, including claims and unpriced change orders; awards and incentive fees; and liquidated damages and penalties. Variable consideration can also arise from modifications to the scope of services. Variable consideration is included in the transaction price to the extent it is probable that a significant reversal of cumulative revenue recognized will not occur once the uncertainty associated with the variable consideration is resolved. Our estimates of variable consideration and determination of whether to include such amounts in the transaction price are based largely on our assessment of legal enforceability, performance and any other information (historical, current, and forecasted) that is reasonably available to us.

The Company recognizes revenue when or as it satisfies a performance obligation by transferring a good or service to a customer, either (1) at a point in time or (2) over time. A good or service is transferred when or as the customer obtains control of it. The evaluation of whether control of each performance obligation is transferred at a point in time or over time is made at contract inception. Input measures such as costs incurred or time elapsed are utilized to assess progress against specific contractual performance obligations for the Company’s services. The selection of the method to measure progress towards completion requires judgment and is based on the nature of the services to be provided. For the Company, the input method using costs incurred or time elapsed best represents the measure of progress against the performance obligations incorporated within the contractual agreements. When the Company’s estimate of total costs to be incurred to satisfy the performance obligations exceed revenue, the Company recognizes the loss immediately.
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The Company classifies leases as either operating or capital lease arrangements in accordance with the authoritative accounting guidance contained within Accounting Standards Codification (“ASC”) Topic 840, “Leases”. At inception of the contract, the Company evaluates the lease against the four lease classification criteria within ASC Topic 840. In general, if one of the four criteria is met, then the lease is accounted for as a capital lease. All others are treated as an operating lease. For operating leases, lessee payments are recorded to revenue on a straight-line basis over the term of the lease.

The Company’s contracts are either cost plus or fixed price contracts. Under cost plus contracts, customers are billed for actual expenses incurred plus an agreed-upon fee. Under cost plus contracts, a profit or loss on a project is recognized depending on whether actual costs are more or less than the agreed upon amount.

The Company has two types of fixed price contracts, firm fixed price and cost-sharing. Under firm fixed price contracts, the Company receives an agreed-upon amount for providing products and services specified in the contract, a profit or loss is recognized depending on whether actual costs are more or less than the agreed upon amount. Under cost-sharing contracts, the fixed amount agreed upon with the customer is only intended to fund a portion of the costs on a specific project. Under cost sharing contracts, an amount corresponding to the revenue is recorded in cost of revenues, resulting in gross profit on these contracts of zero. The Company’s share of the costs is recorded as product development expense. For the twelve-month period ended April 30, 2019 and 2018 all of the Company’s contracts were classified as firm fixed price.

As of April 30, 2019, the Company’s total remaining performance obligations, also referred to as backlog, totaled $0.9 million. The Company expects to recognize approximately 81%, or $0.7 million, of the remaining performance obligations as revenue over the next twelve months and an additional 19% the following twelve months.

(d) Cash and Cash Equivalents, Restricted Cash and Security Agreements

Cash and Cash Equivalents

The Company considers all highly liquid investments with a maturity of three months or less when purchased to be cash equivalents. The Company invests excess cash in a money market account. The following table summarizes cash and cash equivalents for the years ended April 30, 2019 and 2018:

	
	
	
	
	April 30, 2019
	
	
	April 30, 2018
	

	
	
	
	
	(in thousands)
	
	

	
	
	
	
	
	
	
	
	
	

	
	Checking and savings accounts
	$
	860
	$
	1,332
	
	

	
	Money market account
	
	
	15,800
	
	
	10,167
	
	

	
	
	
	$
	16,660
	
	$
	11,499
	
	

	
	
	
	
	
	
	
	
	
	



Restricted Cash and Security Agreements

A portion of the Company’s cash is restricted under the terms of two security agreements.

One agreement is between the Company and Barclays Bank. Under this agreement, the cash is on deposit at Barclays Bank and serves as security for letters of credit and bank guarantees that are expected to be issued by Barclays Bank on behalf of OPT LTD, one of the Company’s subsidiaries, under a credit facility established by Barclays Bank for OPT LTD. The credit facility is approximately €0.3 million ($0.3 million) and carries a fee of 1% per annum of the amount of any such obligations issued by Barclays Bank. The credit facility does not have an expiration date but is cancelable at the discretion of the bank. As of April 30, 2019, there was €0.3 million ($0.3 million) in letters of credit outstanding under this agreement.
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The other agreement is between the Company and Santander Bank. Under the agreement, the cash is on deposit at Santander Bank and serves as security for letter of credit issued by Santander Bank for the lease of new warehouse/office space in Monroe Township, New Jersey. The agreement cannot be extended beyond January 31, 2025 and is cancelable at the discretion of the bank. The following table summarizes restricted cash for the years ended April 30, 2019 and 2018:

	
	
	
	
	April 30, 2019
	
	
	April 30, 2018
	

	
	
	
	
	(in thousands)
	
	

	
	
	
	
	
	
	
	
	
	

	
	Barclay’s Bank Agreement
	$
	344
	$
	372
	
	

	
	Santander Bank
	
	
	155
	
	
	354
	
	

	
	
	
	$
	499
	
	$
	726
	
	

	
	
	
	
	
	
	
	
	
	



The following table provides a reconciliation of cash, cash equivalents and restricted cash reported within the statement of financial position that sum to the total of the same such amounts shown in the statement of cash flows for the years ended April 30, 2019 and 2018:

	
	
	
	
	April 30, 2019
	
	
	April 30, 2018
	

	
	
	
	
	(in thousands)
	
	

	
	
	
	
	
	
	
	
	
	
	

	
	Cash and cash equivalents
	$
	16,660
	
	$
	11,499
	
	

	
	Restricted cash- short term
	
	
	344
	
	
	
	572
	
	

	
	Restricted cash- long term
	
	
	155
	
	
	
	154
	
	

	
	
	
	$
	17,159
	
	
	$
	12,225
	
	

	
	
	
	
	
	
	
	
	
	
	



(e) Marketable Securities

Marketable securities with original maturities longer than three months but that mature in less than one year from the balance sheet date are classified as current assets. Marketable securities that the Company has the intent and ability to hold to maturity are classified as investments held-to-maturity and are reported at amortized cost. The difference between the acquisition cost and face values of held-to-maturity investments is amortized over the remaining term of the investments and added to or subtracted from the acquisition cost and interest income. As of April 30, 2019, the Company did not have any marketable securities. As of April 30, 2018, the Company had $25,000 in certificates of deposit and all of the Company’s investments were classified as held-to-maturity.

(f) Property and Equipment

Property and equipment consists primarily of equipment, furnishings, fixtures, computer equipment and leasehold improvements and are recorded at cost. Depreciation and amortization is calculated using the straight-line method over the estimated useful lives of the assets. Expenses for maintenance and repairs are charged to operations as incurred. Property and equipment is also reviewed for impairment whenever events or changes in circumstances indicate that the carrying amount of the asset may not be recoverable. Recoverability of assets to be held and used is measured by a comparison of the carrying amount of the asset to estimated undiscounted future cash flows expected to be generated by the asset. If the carrying amount of the asset exceeds its estimated future cash flows, then an impairment charge is recognized in the amount by which the carrying amount of the asset exceeds the fair value of the asset.

	
	Description
	
	
	Estimated useful life
	

	Equipment
	
	
	5 - 7 years
	

	Computer equipment & software
	
	
	3 years
	

	Office furniture & fixtures
	
	
	3 - 7 years
	

	Equipment under capitalized lease
	
	
	Over the life of the lease
	

	Leasehold improvements
	
	
	Shorter of the estimated useful life or lease term
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(g) Foreign Exchange Gains and Losses

The Company has invested in certain certificates of deposit and has maintained cash accounts that are denominated in British pounds sterling, Euros and Australian dollars. These amounts are included in cash, cash equivalents, restricted cash and marketable securities on the accompanying consolidated balance sheets. Such positions may result in realized and unrealized foreign exchange gains or losses from exchange rate fluctuations, which are included in “foreign exchange gain (loss)” in the accompanying consolidated statements of operations.

(h) Concentration of Credit Risk

Financial instruments that potentially subject the Company to concentration of credit risk consist principally of cash balances and trade receivables.

The Company invests its excess cash in money market funds and does not believe that it is exposed to any significant risks related to its cash accounts.

The table below shows the percentage of the Company’s revenues derived from customers whose revenues accounted for at least 10% of the

Company’s consolidated revenues for at least one of the periods indicated:

	
	
	Twelve months ended April 30,
	

	
	
	2019
	
	2018
	
	

	
	
	
	
	
	
	

	
	Eni S.p.A.
	54%
	33%
	

	
	Mitsui Engineering & Shipbuilding
	0%
	43%
	

	
	Premier Oil UK Limited
	33%
	10%
	

	
	Office of Naval Research
	0%
	14%
	

	
	Other
	13%
	0%
	

	
	
	100
	%
	100
	%
	

	
	
	
	
	
	
	



The loss of, or a significant reduction in revenues from a current customer could significantly impact the Company’s financial position or results of operations. The Company does not require its customers to maintain collateral.

(i) Warrant Accounting

The Company accounts for warrants issued in connection with its public offerings in accordance with the guidance on “Accounting for Certain Financial Instruments with Characteristics of Both Liabilities and Equity” in Topic 480 which provides that warrants meeting the classification of a liability award are recorded as a liability at its fair value. The warrant liabilities are subject to re-measurement at each balance sheet date using the Black-Scholes option pricing model. The Company recognizes any change in fair value in its consolidated statements of operations within “Gain due to the change in fair value of warrant liabilities”. The Company will continue to adjust the carrying value of the warrants for changes in the estimated fair value until such time as these instruments are exercised or expire. At that time, the liabilities will be reclassified to “Additional paid-in capital”, a component of “Stockholders’ equity” on the Consolidated Balance Sheets. The warrants issued in connection with the Company’s public offerings in June and July 2016 met the criteria of a liability award and were classified in warrant liabilities. The pre-funded and common warrants issued in the Company’s April 8, 2019 public offering did not meet the criteria to be classified as a liability award and therefore were treated as an equity award.
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(j) Net Loss per Common Share

Basic and diluted net loss per share for all periods presented is computed by dividing net loss by the weighted average number of shares of common stock and common stock equivalents outstanding during the period. The pre-funded warrants were determined to be common stock equivalents and have been included in the weighted average number of shares outstanding for calculation of the basic earnings per share number. Due to the Company’s net losses, potentially dilutive securities, consisting of options to purchase shares of common stock, warrants on common stock and non-vested restricted stock issued to employees and non-employee directors, were excluded from the diluted loss per share calculation due to their anti-dilutive effect.

In computing diluted net loss per share, options to purchase shares of common stock, warrants on common stock and non-vested restricted stock issued to employees and non-employee directors, totaling 5,013,981 and 45,503 for the years ended April 30, 2019 and 2018, respectively, were excluded from each of the computations as the effect would be anti-dilutive due to the Company’s losses.

(k) Share-Based Compensation

Costs resulting from all share-based payment transactions are recognized in the consolidated financial statements at their fair values. The aggregate share-based compensation expense recorded in the consolidated statements of operations for the years ended April 30, 2019 and 2018 was approximately $0.3 million and $0.3 million, respectively. The following table summarizes share-based compensation related to the Company’s share-based plans by expense category for the years ended April 30, 2019 and 2018:

	
	
	
	Twelve months ended April 30,
	
	
	

	
	
	
	2019
	
	2018
	
	
	

	
	
	
	
	(in thousands)
	
	
	

	
	
	
	
	
	
	
	
	
	

	
	Product development
	$
	29
	$
	24
	
	

	
	Selling, general and administrative
	
	
	266
	
	
	305
	
	

	
	Total share-based compensation expense
	
	$
	295
	
	$
	329
	
	

	
	
	
	
	
	
	
	
	
	



Valuation Assumptions for Restricted Stock and Options Granted During the Years Ended April 30, 2019 and 2018

Options

The fair value of each stock option granted, for both service-based and performance-based vesting requirements during the year ended April 30, 2019, was estimated at the date of grant using the Black-Scholes option pricing model, assuming no dividends, and using the weighted average valuation assumptions noted in the below table. The risk-free rate is based on the U.S. Treasury yield curve in effect at the time of grant. The expected life (estimated period of time outstanding) of the stock options granted was estimated using the “simplified” method as permitted by the SEC’s Staff Accounting Bulletin No. 110, Share-Based Payment. Expected volatility was based on the Company’s historical volatility during the twelve months ended April 30, 2019.

Twelve months ended April 30,

	
	2019
	
	
	2018
	
	

	
	
	
	
	
	
	
	

	
	Risk-free interest rate
	2.7%
	2.1%
	

	
	Expected dividend yield
	0.0%
	0.0%
	

	
	Expected life (in years)
	5.5
	
	5.5
	
	

	
	Expected volatility
	126.4%
	128.2%
	



The above assumptions were used to determine the weighted average per share fair value of $7.15 and $23.40 for stock options granted during the years ended April 30, 2019 and 2018, respectively.
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Restricted Stock

Compensation expense for non-vested restricted stock is recorded based on its market value on the date of grant and recognized ratably over the associated service and performance period. During the twelve months ended April 30, 2019, the Company granted 943 shares subject to service-based vesting requirements.

(l) Deferred Rent

On March 31, 2017, the Company signed a new 7-year lease for approximately 56,000 square feet in Monroe Township, New Jersey that will be used as warehouse/production space and the Company’s principal offices and corporate headquarters. The lease was classified as an operating lease. Rent payments relating to the Monroe premises are subject to annual increases. The minimum monthly payments will vary over the 7-year term of the lease. The Company will record rent expense on a straight-line basis over the 7-year term of the lease. The difference between rent expense and the monthly lease payment will go to a deferred rent/prepaid rent account. The Landlord has provided the Company a tenant improvement allowance in an amount up to, but not exceeding, $137,563 to be applied to the cost of tenant improvement work. The Company collected the full amount of the tenant improvement allowance in May 2018. The Company recorded lease incentive liability to deferred rent. With the Company’s adoption of ASU No. 2016-02 on May 1, 2019, the balances in lease incentive liability and deferred rent will be included in the value of the right of use asset.

(m) Income Taxes

Income taxes are accounted for under the asset and liability method. Deferred tax assets and liabilities are recognized for the future tax consequences attributable to differences between the financial statement carrying amounts of existing assets and liabilities and their respective tax bases and operating loss and tax credit carry forwards. Deferred tax assets and liabilities are measured using enacted tax rates expected to apply to taxable income in the years in which those temporary differences and operating loss and tax credit carry forwards are expected to be recovered, settled or utilized. The effect on deferred tax assets and liabilities of a change in tax rates is recognized in income in the period that includes the enactment date.

The Company recognizes the effect of income tax positions only if those positions are more likely than not of being sustained upon examination. Recognized income tax positions are measured at the largest amount that is greater than 50% likely of being realized. Changes in recognition or measurement are reflected in the period in which the change in judgment occurs. The Company records interest related to unrecognized tax benefits in interest expense and penalties in selling, general, and administrative expenses, to the extent incurred.

(n) Accumulated Other Comprehensive Loss

The functional currency for the Company’s foreign operations is the applicable local currency. The translation from the applicable foreign currencies to U.S. dollars is performed for balance sheet accounts using the exchange rates in effect at the balance sheet date and for revenue and expense accounts using an average exchange rate during the period. The unrealized gains or losses resulting from such translation are included in accumulated other comprehensive loss within stockholders’ equity.

(o) Recently Issued Accounting Standards

In May 2014, the Financial Accounting Standards Board (“FASB”) issued Accounting Standards Update (“ASU”) No. 2014-09, “Revenue from Contracts with Customers (Topic 606).” ASU 2014-09 outlines a new, single comprehensive model for entities to use in accounting for revenue arising from contracts with customers and supersedes most current revenue recognition guidance, including industry-specific guidance. This new revenue recognition model provides a five-step analysis in determining when and how revenue is recognized. The new model will require revenue recognition to depict the transfer of promised goods or services to customers in an amount that reflects the consideration a company expects to receive in exchange for those goods or services. The FASB subsequently issued additional clarifying standards to address issues arising from implementation of the new revenue standard, including a one-year deferral of the effective date for the new revenue standard. Public companies should now apply the guidance in ASU 2014-09 to annual reporting periods beginning after December 15, 2017 and interim periods within those annual periods. Earlier application is permitted only as of annual reporting periods beginning after December 15, 2016, including interim periods within that annual period. Companies may use either a full retrospective or a modified retrospective approach to adopt ASU 2014-09. Under the full retrospective method, the standard would be applied to each prior reporting period presented and the cumulative effect of applying the standard would be recognized at the earliest period shown. Under the modified retrospective method, the cumulative effect of applying the standard would be recognized at the date of application. Effective May 1, 2018, the Company adopted the requirements of ASU 2014-09 using the modified retrospective method. As a practical expedient, the Company adopted the new standard only for existing contracts as of May 1, 2018, the date of adoption. Any contracts that had expired prior to May 1, 2018 were not evaluated against the new standard. The Company adopted ASU 2014-09 and the adoption did not have a material impact on the Company’s consolidated financial position, results of operations or cash flows.
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In February 2016, the FASB issued ASU No. 2016-02, “Leases (Topic 842)” which amends the existing guidance on accounting for leases. Topic 842 was further clarified and amended within ASU 2017-13, ASU 2018-01, ASU 2018-10, ASU 2018-11 and ASU 2018-20. The new standard establishes a right-of-use (ROU) model that requires a lessee to record a ROU asset and a lease liability on the balance sheet for all leases with terms longer than twelve months or leases that contain a purchase option that is reasonably certain to be exercised. Leases will be classified as either finance or operating, with classification affecting the pattern of expense recognition in the income statement. ASU 2016-02 is effective for annual periods beginning after December 15, 2018, including interim periods within those annual periods, with early adoption permitted. The company will adopt Topic 842 during the first quarter of 2019 using the modified retrospective method. The new guidance will be applied to leases that exist or are entered into on or after May 1, 2019 without adjusting comparative periods in the financial statements. The company expects to utilize the package of practical expedients in ASC 842-10-65-1(f) that, upon adoption of Topic 842, allows entities to (1) not reassess whether any expired or existing contracts are or contain leases, (2) retain the classification of leases (e.g., operating or finance lease) existing as of the date of adoption and (3) not reassess initial direct costs for any existing leases. Based on the most recent assessment of existing leases, the Company expects to record a right-of-use asset and lease liability in the range of $1.0 to $2.0 million that will be included on the balance sheet as of May 1, 2019. The Company does not expect the adoption of Topic 842 to have a material impact on the company’s results of operations or cash flows.

In August 2016, the FASB issued ASU 2016-15, “Statement of Cash Flows (Topic 230): Classification of Certain Cash Receipts and Cash Payments”, providing additional guidance on eight specific cash flow classification issues. The goal of the ASU is to reduce diversity in practice of classifying certain items. The amendments in the ASU are effective for fiscal years beginning after December 15, 2017, and interim periods within those fiscal years and early adoption is permitted. The Company adopted the standard on May 1, 2018 and determined the standard had no impact on its financial position, results of operation or cash flows.
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In May 2017, the FASB issued ASU 2017-09, “Compensation — Stock Compensation (ASC Topic 718): Scope of Modification Accounting,” which clarifies when changes to the terms or conditions of a share-based payment award must be accounted for as a modification. Entities should apply the modification accounting guidance if the value, vesting conditions or classification of the award changes. The amendments in the ASU are effective for fiscal years beginning after December 15, 2017, and interim periods within those fiscal years and early adoption is permitted. The Company adopted the standard on May 1, 2018 and determined the standard had no impact on its financial position, results of operations or cash flows.

In August 2018, the FASB issued ASU No. 2018-13, “Fair Value Measurement (Topic 820).” The ASU modifies, removes and adds several disclosure requirements on fair value measurements in Topic 820, Fair Value Measurement. ASU 2018-13 is effective for all entities for fiscal years, and interim periods within those fiscal years, beginning after December 15, 2019. The amendments on changes in unrealized gains and losses, the range and weighted average of significant unobservable inputs used to develop Level 3 fair value measurements, and the narrative description of measurement uncertainty should be applied prospectively for only the most recent interim or annual period presented in the initial fiscal year of adoption. All other amendments should be applied retrospectively to all periods presented upon their effective date. Early adoption is permitted upon issuance of ASU 2018-13. An entity is permitted to early adopt any removed or modified disclosures upon issuance of ASU 2018-13 and delay adoption of the additional disclosures until their effective date. The Company is evaluating the effect ASU 2018-13 will have on its consolidated financial statements and disclosures and has not yet determined the effect of the standard on its ongoing financial reporting at this time.

In August 2018, the FASB issued ASU No. 2018-15, “Intangibles — Goodwill and Other — Internal-Use Software (Subtopic 350-40).” The ASU provides for the recognition of an intangible asset for the costs of internal-use software licenses included in a cloud computing arrangement. Costs of arrangements that do not include a software license should be accounted for as a service contract and expensed as incurred. This ASU is effective for fiscal years beginning after December 15, 2019, with early adoption permitted. The ASU permits two methods of adoption: prospectively to all implementation costs incurred after the date of adoption, or retrospectively to each prior reporting period presented. The Company is evaluating the effect ASU 2018-15 will have on its consolidated financial statements and disclosures and has not yet determined the effect of the standard on its ongoing financial reporting at this time.

(3) Account Receivable, Contract Assets, and Contract Liabilities

The following provides further details on the balance sheet accounts of accounts receivable, contract assets, and contract liabilities.

Accounts Receivable

The Company grants credit to its customers, generally without collateral, under normal payment terms (typically 30 to 60 days after invoicing). Generally, invoicing occurs after the related services are performed or control of good has transferred to the customer. Accounts receivable represents an unconditional right to consideration arising from the Company’s performance under contracts with customers. The carrying value of such receivables represent their estimated realizable value. Accounts receivable consisted of the following at April 30, 2019 and April 30, 2018.

	
	
	
	
	April 30, 2019
	
	
	April 30, 2018
	

	
	
	
	
	(in thousands)
	
	

	
	
	
	
	
	
	
	
	
	
	

	
	Opening balance
	$
	171
	
	$
	48
	
	

	
	Amount invoiced to customer
	
	
	857
	
	
	
	754
	
	

	
	Collections
	
	
	(965)
	
	
	(631)
	

	
	Ending balance
	
	$
	63
	
	
	$
	171
	
	

	
	
	
	
	
	
	
	
	
	
	



Contract Assets and Contract Liabilities

Contract assets (previously referred to as unbilled receivables). Contract assets include unbilled amounts typically resulting from arrangements whereby the right to payment is conditioned on completing additional tasks or services for a performance obligation. On May 1, 2018, the day of adoption of ASC 2014-09, the Company reclassified $71,000 of unbilled receivables to contract assets.

Contract liabilities (previously referred to as unearned revenue). Contract liabilities consist of amounts invoiced to customers in excess of revenue recognized. On May 1, 2018, the day of adoption of ASC 2014-09, the Company reclassified $18,000 of unearned revenue to contract liabilities.

	A summary of the contract assets and contract liabilities is as follows:
	
	
	
	
	
	
	
	
	

	
	
	
	
	April 30, 2019
	
	
	April 30, 2018
	

	
	
	
	
	(in thousands)
	
	

	
	
	
	
	
	
	
	
	
	
	

	
	Contract assets
	$
	15
	
	$
	-
	
	

	
	Contract liabilities
	
	
	(188)
	
	
	-
	
	

	
	Contract (liability)/assets, net
	
	$
	(173
	)
	
	$
	-
	
	

	
	
	
	
	
	
	
	
	
	
	



The increase in contract assets is primarily a result of services performed but unbilled during the twelve months ended April 30, 2019. The increase in contract liabilities is primarily a result of additional amounts invoiced to customers in excess of revenue recognized during the twelve months ended April 30, 2019. During the twelve months ended April 30, 2019, the Company recognized $18,000 of revenue that was included in contract liabilities at May 1, 2018. During the twelve months ended April 30, 2019, the Company recognized revenue of $145,000 related to performance obligations that were partially satisfied in previous periods.

(4) Property and Equipment

The components of property and equipment as of April 30, 2019 and 2018 consisted of the following:

April 30, 2019	April 30, 2018
[image: ]

	
	
	
	
	(in thousands)
	
	
	

	
	
	
	
	
	
	
	
	
	
	

	
	Equipment
	$
	339
	
	$
	394
	
	

	
	Computer Equipment & Software
	
	
	558
	
	
	
	614
	
	

	
	Office Furniture & Equipment
	
	
	341
	
	
	
	338
	
	

	
	Leasehold improvements
	
	
	474
	
	
	
	473
	
	

	
	Equipment under capitalized lease
	
	
	103
	
	
	
	103
	
	

	
	Construction in process
	
	
	15
	
	
	
	0
	
	

	
	
	
	$
	1,830
	
	
	$
	1,922
	
	

	
	Less: accumulated depreciation
	
	
	(1,238)
	
	
	(1,210)
	

	
	
	
	$
	592
	
	
	$
	712
	
	

	
	
	
	
	
	
	
	
	
	
	



Depreciation expense was $0.2 million and $0.1 million for the years ended April 30, 2019 and 2018, respectively.

As of April 30, 2019 and 2018, computer equipment and software under capital leases was $103 thousand and $103 thousand, respectively. The terms of the leases are for 36 months. The leases for computer equipment and software under capital leases have ended and there no future minimum lease payments under capital leases as of April 30, 2019.
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	(5) Accrued Expenses
	
	
	
	
	
	
	
	
	

	Accrued expenses consist of the following at April 30, 2019 and April 30, 2018.
	
	
	
	
	
	
	
	
	

	
	
	
	
	April 30, 2019
	
	
	April 30, 2018
	

	
	
	
	
	(in thousands)
	
	

	
	
	
	
	
	
	
	
	
	
	

	
	Project costs
	$
	9
	
	$
	57
	
	

	
	Contract loss reserve
	
	
	211
	
	
	
	395
	
	

	
	Employee incentive payments
	
	
	580
	
	
	
	761
	
	

	
	Accrued salary and benefits
	
	
	500
	
	
	
	442
	
	

	
	Legal and accounting fees
	
	
	273
	
	
	
	246
	
	

	
	Accrued taxes payable
	
	
	177
	
	
	
	179
	
	

	
	Other
	
	
	188
	
	
	
	181
	
	

	
	
	
	$
	1,938
	
	
	$
	2,261
	
	

	
	
	
	
	
	
	
	
	
	
	



(6) Deferred Credits Payable

During the year ended April 30, 2001, in connection with the sale of Common Stock to an investor, the Company received $0.6 million from the investor in exchange for an option to purchase up to 500,000 metric tons of carbon emissions credits generated by the Company during the years 2008 through 2012, at a 30% discount from the then-prevailing market rate. If the Company received emission credits under applicable laws and failed to sell to the investor the credits up to the full amount of emission credits covered by the option, the investor was entitled to liquidated damages equal to 30% of the aggregate market value of the shortfall in emission credits (subject to a limit on the market price of emission credits). Under the terms of the agreement, if the Company did not become entitled under applicable laws to the full amount of emission credits covered by the option by December 31, 2012, the Company was obligated to return the option fee of $0.6 million, less the aggregate discount on any emission credits sold to the investor prior to such date. In December 2012, the Company and the investor agreed to extend the period for the sale of emission credits until December 31, 2017. The Company did not generate any emissions credits eligible for purchase under the agreement and it was agreed by the investor and the Company that the Company return the option fee of $0.6 million, which was completed as of August 31, 2018. As a result, this matter is completely resolved, and no additional amounts are owed by the Company to the investor.

(7) Warrants

Liability Classified Warrants

On June 2, 2016, the Company entered into a securities purchase agreement, which was amended on June 7, 2016 (as amended, the “June Purchase Agreement”) with certain institutional purchasers (the “June Purchasers”). Pursuant to the terms of the June Purchase Agreement, the Company sold an aggregate of 20,850 shares of Common Stock together with warrants to purchase up to an aggregate of 7,298 shares of Common Stock. Each share of Common Stock was sold together with a warrant to purchase 0.35 of a share of Common Stock at a combined purchase price of $92.00. The warrants have an exercise price of $121.60 per share, became exercisable on December 3, 2016 (“Initial Exercise Date”), and will expire five years following the Initial Exercise Date. As of April 30, 2019, none of the warrants have been exercised.

On July 22, 2016, the Company entered into a Second Amendment to the Purchase Agreement (the “Second Amended Purchase Agreement”) with certain institutional purchasers (the “July Purchasers”). Pursuant to the terms of the Second Amended Purchase Agreement, the Company sold an aggregate of 29,750 shares of Common Stock together with warrants to purchase up to an aggregate of 8,925 shares of Common Stock. Each share of Common Stock was sold together with a warrant to purchase 0.30 of a share of Common Stock at a combined purchase price of $135.00. The Warrants were exercisable immediately at an exercise price of $187.20 per share. The Warrants will expire on the fifth (5th) anniversary of the initial date of issuance. As of April 30, 2019, none of the warrants have been exercised.

Equity Classified Warrants

On April 8, 2019, the Company entered into a securities purchase agreement (the “April Purchase Agreement”) with certain institutional purchasers. Pursuant to the terms of the April Purchase Agreement, the Company issued and sold 1,542,000 shares of common stock and pre-funded warrants to purchase up to 3,385,680 shares of common stock and common warrants to purchase up to 4,927,680 shares of our common stock in an underwritten public offering. The public offering price for the pre-funded warrants was equal to the public offering price of the common stock, less the $0.01 per share exercise price of each warrant. The pre-funded warrants have no expiration date. As of April 30, 2019, 753,560 of the pre-funded warrants have not been exercised. In connection with the public offering, the Company issued common warrants to purchase up to 4,927,680 shares of our common stock. The common stock warrants have an exercise price of $3.85 per share and expire five years from the issuance date. As of April 30, 2019, none of the common stock warrants have been exercised.
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The Company accounts for warrants issued in connection with its public offerings in accordance with the guidance on “Accounting for Certain Financial Instruments with Characteristics of Both Liabilities and Equity” in Topic 480 which provides that the Company classify the warrant instruments as a liability at its fair value. The warrant liabilities are subject to re-measurement at each balance sheet date using the Black-Scholes option pricing model. The June and July 2016 warrants contain a feature whereby they could require the transfer of assets and therefore are classified as a liability award in accordance with the guidance Topic 480. As such, the warrants have a value of $6,000 at April 30, 2019 and $0.2 million at April 30, 2018 and are reflected within “Warrant liabilities” in the consolidated balance sheets. The pre-funded and common warrants issued in the Company’s April 8, 2019 public offering did not meet the criteria to be classified as a liability award and therefore were treated as an equity award and recorded as a component of stockholders’ equity in the consolidated balance sheets.

An unrealized gain of $0.2 million and $0.1 million, were included within “Gain due to change in fair value of warrant liabilities” in the consolidated statements of operations for the year ended April 30, 2019 and 2018, respectively. The Company determined the fair value using the Black-Scholes option pricing model with the following assumptions for the period ended April 30, 2019 and April 30, 2018:

	
	
	April 30, 2019
	April 30, 2018
	

	
	
	
	
	
	
	
	
	

	
	Dividend rate
	
	0.0%
	
	0.0%
	

	
	Risk-free rate
	2.2%
	- 2.3%
	2.7%
	- 2.8%
	

	
	Expected life (years)
	2.2
	- 2.6
	3.2
	- 3.6
	

	
	Expected volatility
	110.0% - 153.4%
	132.9% - 142.7%
	



(8) Preferred Stock

The Company has authorized 5,000,000 shares of undesignated preferred stock with a par value of $0.001 per share. As of April 30, 2019, and 2018, no shares of preferred stock had been issued.

(9) Common Stock

As of April 30, 2019, the Company has 100,000,000 shares authorized with a par value of $0.001 per share and 5,425,517 shares issued.
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On May 2, 2017, the Company sold 309,638 shares of common stock at a price of $26.00 per share, which includes the sale of 40,388 shares of the Company’s common stock sold by the Company pursuant to the exercise, in full, of the over-allotment option by the underwriters in a public offering. The net proceeds to the Company from the offering were approximately $7.2 million, after deducting underwriter fees and offering expenses payable by the Company.

On October 23, 2017, the Company sold 286,972 shares of common stock at a price of $28.40 per share in a best efforts public offering. The net proceeds to the Company from the offering were approximately $7.4 million, after deducting placement fees and offering expenses payable by the Company.

On August 13, 2018, the Company entered into a common stock purchase agreement with Aspire Capital Fund, LLC (“Aspire Capital”) which provides that, subject to certain terms, conditions and limitations, Aspire Capital is committed to purchase up to an aggregate of $10.0 million of shares of the Company’s common stock over a 30-month period that does not exceed 19.99% of the outstanding common stock on the date of the agreement. Shareholder approval was not needed since the number of common stock offered for sale in the common stock purchase agreement did not exceed 19.99% of the outstanding common stock on the date of the agreement. In consideration for entering into the agreement, the Company issued to Aspire Capital 21,429 shares of our common stock as a commitment fee. As of April 30, 2019, the Company has sold 162,162 shares of common stock with an aggregate market value of $949,259 at an average price of $5.85 per share pursuant to this common stock purchase agreement.

On January 7, 2019, the Company entered into an At the Market Offering Agreement (“2019 ATM Facility”) with A.G.P./Alliance Global Partners (“AGP”), under which the Company may issue and sell to or through A.G.P./Alliance Global Partners, acting as agent and/or principal, shares of the Company’s common stock having an aggregate offering price of up to $25 million. As of April 30, 2019, under the 2019 ATM Facility the Company had issued and sold 151,561 shares of its common stock with an aggregate market value of $958,229 at an average price of $6.32 per share and paid AGP a sales commission of approximately $33,469 related to those shares.

On April 8, 2019, the Company sold 1,542,000 shares of common stock, which includes the sale of 642,000 shares of the Company’s common stock sold by the Company pursuant to the exercise, in full, of the over-allotment option by the underwriters in a public offering, prefunded warrants to purchase up to 3,385,680 shares of common stock and common warrants to purchase up to 4,927,680 shares of our common stock in an underwritten public offering. The net proceeds to the Company from the offering were approximately $15.7 million, after deducting underwriter’s fees and offering expenses payable by the Company.

(10) Treasury Shares

During the years ended April 30, 2019 and 2018, 89 and 1,298 shares of Common Stock, respectively, were purchased by the Company from employees to pay taxes related to the vesting of restricted stock.

(11) Share-Based Compensation Plans 2015 Omnibus Incentive Plan
In 2015, upon approval by the Company’s stockholders, the Company’s 2015 Omnibus Incentive Plan (the “2015 Plan”) became effective. A total of 12,036 shares were authorized for issuance under the 2015 Omnibus Incentive Plan, including shares available for awards under the 2006 Stock Incentive Plan remaining at the time that plan terminated, or that were subject to awards under the 2006 Stock Incentive Plan that thereafter terminated by reason of expiration, forfeiture, cancellation or otherwise. On October 21, 2016, upon approval by the Company’s stockholders, the Company increased the number of shares authorized for issuance to 32,036. If any award under the 2006 Stock Incentive Plan or 2015 Plan expires, is cancelled, terminates unexercised or is forfeited, those shares become again available for grant under the 2015 Plan. As of April 30, 2019, the Company has 58,555 shares available for future issuance under the 2015 Plan.

The 2015 Plan provides for the grant of stock options, SARs, restricted stock awards, stock unit awards and unrestricted stock awards, dividend equivalent rights, performance share awards or other performance-based awards, other equity-based awards or cash to eligible employees, officers and non-employee directors of the Company or any affiliate of the Company, or any consultant or adviser to the Company. The maximum number of shares of stock subject to Awards that can be granted under the 2015 Plan in any one calendar year to any person, other than a non-employee director, is 3,750. However, incentive stock options may only be granted to employees. The limitation on the amount of shares of stock issuable under the 2015 Plan is subject to adjustment in the event of certain changes in the Company’s capital stock, such as recapitalizations, reclassifications, stock splits, reverse stock splits, spin-offs, combinations of our stock, exchanges of the Company’s stock and other increases or decreases in the Company’s stock without receipt of consideration.
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The 2015 Plan will terminate ten years after its effective date, in October 2025, but is subject to earlier termination as provided in the 2015 Plan.

Except in connection with a corporate transaction in which the Company is involved, without obtaining stockholder approval, the 2015 Plan may not be amended to reduce the exercise price of such outstanding options or SARs, cancel outstanding options or SARs in exchange for or in substitution of options or SARs with an exercise price that is less than the exercise price of the original options or SARs, or cancel outstanding options or SARs with an exercise price above the current stock price in exchange for cash or other securities.

2018 Employment Inducement Incentive Award Plan

On January 18, 2018, the Company’s Board of Directors adopted the Company’s Employment Inducement Incentive Award Plan (the “2018 Inducement Plan”) pursuant to which the Company reserved 25,000 shares of common stock for issuance under the Inducement Plan. In accordance with Rule 5635(c)(4) and Rule 5635(c)(3) of the Nasdaq Listing Rules, awards under the Inducement Plan may only be made to individuals not previously employees of the Company (or following such individuals’ bona fide period of non-employment with the Company), as an inducement material to the individuals’ entry into employment with the Company. An award is any right to receive the Company’s common stock pursuant to the 2018 Inducement Plan, consisting of a performance share award, restricted stock award, a restricted stock unit award or a stock payment award. As of April 30, 2019, there were no shares outstanding and 25,000 shares available for grant under the 2018 Inducement Plan.

(a) Stock Options

A summary of stock options under the plans described above is as follows:

	
	
	
	
	
	
	
	
	Weighted
	
	

	
	
	
	
	
	
	
	
	Average
	
	

	
	
	
	
	
	
	Weighted
	Remaining
	
	

	
	
	
	Shares
	
	Average
	Contractual
	
	

	
	
	
	Underlying
	
	Exercise
	Term
	
	

	
	
	
	Options
	
	Price
	(In Years)
	
	

	
	Outstanding as of April 30, 2018
	
	19,427
	
	$
	123.00
	
	7.4
	
	
	

	
	Granted
	49,750
	$
	8.20
	
	
	
	

	
	Exercised
	-
	$
	-
	
	
	
	

	
	Cancelled/forfeited
	(3,605)
	$
	392.80
	
	
	
	

	
	Outstanding as of April 30, 2019
	
	65,572
	
	$
	21.08
	8.9
	
	

	
	Exercisable as of April 30, 2019
	
	
	
	$
	55.60
	7.1
	
	

	
	
	
	17,822
	
	
	
	
	
	

	
	
	
	
	
	
	
	
	
	
	
	

	
	
	F-22
	
	
	
	
	
	
	



As of April 30, 2019, the total intrinsic value of outstanding and exercisable options was approximately zero. As of April 30, 2019, approximately 42,343 additional options were unvested, which options had no intrinsic value and a weighted-average remaining contractual term of 9.6 years. There was approximately $0.2 million and $0.2 million of total recognized compensation cost related to employees for stock options during the years ended April 30, 2019 and 2018, respectively. As of April 30, 2019, there was approximately $0.2 million of total unrecognized compensation cost related to non-vested stock options granted under the plans. This cost is expected to be recognized over a weighted-average period of 0.6 years. The Company typically issues newly authorized but unissued shares to satisfy option exercises under these plans.

(b) Restricted Stock

Compensation expense for non- vested restricted stock is generally recorded based on its market value on the date of grant and recognized ratably over the associated service and performance period. During fiscal 2019, the Company granted 943 shares subject to service-based vesting requirements and no shares subject to performance-based vesting requirements.

	A summary of unvested restricted stock under the plans described above is as follows:
	

	
	
	
	Weighted

	
	Number
	Average Price per

	
	of Shares
	
	Share





Issued and unvested at April 30, 2018

Granted

Vested

Cancelled/forfeited

Issued and unvested at April 30, 2019



	9,854
	
	$
	27.00

	943
	$
	22.80

	(258)
	$
	64.40

	(6,033)
	$
	22.51

	4,506
	
	$
	30.08
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There was approximately $0.1 million and $0.1 million of total recognized compensation cost relating to restricted stock granted to employees during the years ended April 30, 2019 and 2018, respectively. As of April 30, 2019, there was $9,000 of total unrecognized compensation cost related to unvested restricted stock granted under the plans. This cost is expected to be recognized over a weighted-average period of 0.3 years.

(12) Fair Value Measurements

The Company measures and reports certain financial and non-financial assets and liabilities on a fair value basis. Fair value is the price that would be received to sell an asset or paid to transfer a liability in an orderly transaction between market participants at the measurement date (exit price). GAAP specifies a three-level hierarchy that is used when measuring and disclosing fair value. The fair value hierarchy gives the highest priority to quoted prices available in active markets (i.e., observable inputs) and the lowest priority to data lacking transparency (i.e., unobservable inputs). An instrument’s categorization within the fair value hierarchy is based on the lowest level of significant input to its valuation. The following is a description of the three hierarchy levels.

Level 1 Unadjusted quoted prices in active markets that are accessible at the measurement date for identical, unrestricted assets or liabilities. Active markets are considered to be those in which transactions for the assets or liabilities occur in sufficient frequency and volume to provide pricing information on an ongoing basis.

Level 2 Quoted prices in markets that are not active, or inputs which are observable, either directly or indirectly, for substantially the full term of the asset or liability. This category includes quoted prices for similar assets or liabilities in active markets and quoted prices for identical or similar assets or liabilities in inactive markets.

Level 3 Unobservable inputs are not corroborated by market data. This category is comprised of financial and non-financial assets and liabilities whose fair value is estimated based on internally developed models or methodologies using significant inputs that are generally less readily observable from objective sources.

Transfers into or out of any hierarchy level are recognized at the end of the reporting period in which the transfers occurred. There were no transfers between any levels during the year ended April 30, 2019 and 2018.

The following information is provided to help readers gain an understanding of the relationship between amounts reported in the accompanying consolidated financial statements and the related market or fair value. The disclosures include financial instruments and derivative financial instruments, other than investment in affiliates.

Following are descriptions of the valuation methodologies used to measure material assets and liabilities at fair value and details of the valuation models, key inputs to those models and significant assumptions utilized.

Warrant Liabilities

The fair value of the Company’s warrant liabilities (refer to Note 7) recorded in the Company’s financial statements is determined using the Black-Scholes option pricing model and the quoted price of the Company’s common stock in an active market, volatility and expected life, is a Level 3 measurement. Volatility is based on the actual market activity of the Company’s stock. The expected life is based on the remaining contractual term of the warrants and the risk-free interest rate is based on the implied yield available on U.S. Treasury Securities with a maturity equivalent to the warrants’ expected life.
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The following table presents financial assets and liabilities measured at fair value on a recurring basis as of April 30, 2019:

	
	
	
	
	
	Quoted prices in
	Significant
	
	
	
	

	
	
	
	
	
	active markets for
	other
	
	
	
	

	
	
	Total Carrying Value
	
	identical assets or
	observable
	
	Significant
	

	
	
	
	in Consolidated
	
	liabilities
	inputs
	unobservable inputs
	

	
	
	
	Balance Sheet
	
	(Level 1)
	(Level 2)
	
	(Level 3)
	

	
	
	
	
	
	(in thousands)
	
	
	
	
	

	
	
	
	
	
	
	
	
	
	
	

	
	Warrant liabilities
	$
	6
	$
	-   $
	-
	$
	6
	

	The following table presents financial assets and liabilities measured at fair value on a recurring basis as of April 30, 2018:
	
	
	
	

	
	
	
	
	
	Quoted prices in
	Significant
	
	
	
	

	
	
	
	
	
	active markets for
	other
	
	
	
	

	
	
	Total Carrying Value
	
	identical assets or
	observable
	
	Significant
	

	
	
	
	in Consolidated
	
	liabilities
	inputs
	unobservable inputs
	

	
	
	
	Balance Sheet
	
	(Level 1)
	(Level 2)
	
	(Level 3)
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(in thousands)

Warrant liabilities $ 201 $ - $ - $ 201 The following table provides a summary of changes in the fair value of the warrant liabilities during the year ended April 30, 2019;
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Fair Value Measurement Using Significant Unobservable Inputs (Level 3)
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	Total
	
	

	
	
	
	
	Warrant
	
	

	
	
	
	
	Liability
	
	

	
	
	
	
	(in thousands)
	
	

	
	
	
	
	
	
	

	
	Fair value – April 30, 2017
	$
	323
	
	

	
	Issuance
	
	
	-
	
	

	
	Transfers
	
	
	-
	
	

	
	Change in fair value
	
	
	(122)
	
	

	
	Fair value – April 30, 2018
	
	$
	201
	
	

	
	
	
	
	
	
	

	
	
	
	
	
	
	

	
	Change in fair value
	
	
	(195)
	
	

	
	Fair value – April 30, 2019
	
	$
	6
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(13) Income Taxes-

Loss before income taxes for the years ended April 30, 2019 and 2018 consisted of the following components:

	
	
	
	
	April 30, 2019
	
	April 30, 2018
	

	
	
	
	
	(in thousands)
	
	

	
	
	
	
	
	
	
	
	
	

	
	Domestic
	$
	(12,860)
	$
	(11,004)
	

	
	Foreign
	
	
	(236)
	
	(272)
	

	
	Total loss before income taxes
	
	$
	(13,096
	)
	$
	(11,276
	)
	

	
	
	
	
	
	
	
	
	
	



The income tax benefit for the years ended April 30, 2019 and 2018 consist of state income tax benefits of $0.9 million and $1.1 million, respectively, from the sale of New Jersey net operating losses and research and development credits.

Tax Rate Reconciliation

The effective income tax rate differed from the percentages computed by applying the US federal income tax rate for the periods ended April 30, 2019 and 2018 to loss before income taxes as a result of the following:

	
	
	April 30, 2019
	April 30, 2018
	

	
	
	
	
	
	
	

	
	Computed expected tax (benefit)
	-21.0%
	-29.7%
	

	
	Increase(reduction) in income taxes resulting from:
	
	
	
	
	

	
	State income taxes, net of federal (benefit)
	0.8%
	3.0%
	

	
	Federal research and development tax credits
	-1.5%
	-1.5%
	

	
	Foreign rate differential
	0.2%
	0.3%
	

	
	Other non-deductible expenses
	0.1%
	0.4%
	

	
	Proceeds of sale of New Jersey tax (benefits)
	-6.5%
	-9.9%
	

	
	U.S. tax reform effects
	0.0%
	162.2%
	

	
	Other
	0.6%
	5.1%
	

	
	Increase in valuation allowance
	20.8%
	-139.4%
	

	
	Income tax (benefit)
	-6.5
	%
	-9.5
	%
	

	
	
	
	
	
	
	



Significant Components of Deferred Taxes

The tax effects of temporary differences and carry forwards that give rise to the Company’s deferred tax assets and deferred tax liabilities are presented

below.

	
	
	
	
	April 30, 2019
	
	
	April 30, 2018
	
	

	
	
	
	
	(in thousands)
	
	
	

	
	
	
	
	
	
	
	
	
	
	
	

	
	Deferred tax assets:
	
	
	
	
	
	
	
	
	
	

	
	Federal net operating loss carryforwards
	$
	32,025
	
	$
	29,329
	
	
	

	
	Foreign net operating loss carryforwards
	
	
	3,641
	
	
	
	3,852
	
	
	

	
	State operating loss carryforwards
	
	
	1,653
	
	
	
	1,460
	
	
	

	
	Federal and New Jersey research and development tax credits
	
	
	3,315
	
	
	
	3,143
	
	
	

	
	Stock compensation
	
	
	486
	
	
	
	645
	
	
	

	
	Unrealized foreign exchange loss
	
	
	5
	
	
	
	12
	
	
	

	
	Accrued expenses
	
	
	145
	
	
	
	487
	
	
	

	
	Other
	
	
	438
	
	
	
	330
	
	
	

	
	Net deferred tax assets before valuation allowance
	
	
	41,708
	
	
	
	39,258
	
	
	

	
	Valuation allowance
	
	
	(41,708)
	
	
	(39,258)
	
	

	
	Net deferred tax assets
	
	$
	-
	
	
	$
	-
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In assessing the realizability of deferred tax assets, management considers whether it is more likely than not that some portion or all of the deferred tax assets will not be realized. The ultimate realization of deferred tax assets is dependent upon the generation of future taxable income during the periods in which those temporary differences and carry forwards become deductible or are utilized. As of April 30, 2019 and 2018, based upon the level of historical taxable losses, valuation allowances of $41.7 million and $39.3 million, respectively, were recorded to fully offset deferred tax assets. The valuation allowance increased $2.5 million during the year ended April 30, 2019 and decreased $15.4 million during the year ended 2018 respectively.

As of April 30, 2019, the Company had net operating loss carry forwards for federal income tax purposes of approximately $152.5 million, which begin to expire in fiscal 2019. The Company also had federal research and development tax credit carry forwards of approximately $3.2 million as of April 30, 2019, which begins to expire in 2019. The Tax Reform Act of 1986 contains provisions that limit the utilization of net operating loss and tax credit carry forwards if there has been an ownership change, as defined. The Company has determined that such an ownership change, as described in Section 382 of the Internal Revenue Code, occurred in conjunction with the Company’s U.S. initial public offering in April 2007. The Company’s annual Section 382 limitation is approximately $3.3 million. The Section 382 limitation is cumulative from year to year, and thus, to the extent net operating loss or other credit carry forwards are not utilized up to the amount of the available annual limitation, the limitation is carried forward and added to the following year’s available limitation. Such limitation only applies to net operating losses incurred in periods prior to the ownership change. The Company has not performed additional analysis on ownership changes that may have occurred subsequently to further limit the ability to utilize net tax attributes. As of April 30, 2019, the Company had state net operating loss carry forwards of approximately $23.3 million which begin to expire in 2037, which also may be limited to utilization limitations. As of April 30, 2019, the Company had foreign net operating loss carry forwards of approximately $16.9 million. The ability to utilize these carry forwards may also be limited in the event of a significant change to ownership.

New Jersey Net Operating Loss

During the years ended April 30, 2019 and 2018, the Company sold New Jersey State net operating losses and research and development credits in the amount of $9.1 million and $11.5 million, respectively, resulting in the recognition of income tax benefits of $0.9 million and $1.1 million, respectively, recorded in the Company’s Statement of Operations.

Uncertain Tax Positions

The Company applies the guidance issued by the FASB for the accounting and reporting of uncertain tax positions. The guidance requires the Company to recognize in its consolidated financial statements the impact of a tax position if that position is more likely than not to be sustained upon examination, based on the technical merits of the position. The Company is currently undergoing an income tax audit in Spain for the period from 2008 to 2014, when the Company’s Spanish branch was closed (see Note 15 to the Consolidated Financial Statements) . At April 30, 2019 and 2018, the Company had no other unrecognized tax positions. The Company does not expect any material increase or decrease in its income tax expense in the next twelve months, related to examinations or uncertain tax positions. U.S. federal and state income tax returns were audited through fiscal 2014 and fiscal 2010 respectively. Net operating loss and credit carry forwards since inception remain open to examination by taxing authorities and will continue to remain open for a period of time after utilization.

The Company does not have any interest or penalties accrued related to uncertain tax positions as it does not have any unrecognized tax benefits.

(14) Commitments and Contingencies

(a) Operating Lease Commitments

The Company leases office, laboratory, manufacturing and other space in Monroe Township, New Jersey under an operating lease that expires on October 31, 2024. The lease commencement date is November 1, 2017, with lease payments beginning the same month. The lease expiration date is seven years from the rent commencement date. The Company provided a cash security deposit of approximately $154,000. The Lease contains a tenant improvement allowance of up to $138,000 and annual escalations, as such, the Company accounts for rent expense on a straight-line basis. Rent expense under operating leases was approximately $0.5 million and $0.4 million for the years ended April 30, 2019 and 2018, respectively.
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Future minimum lease payments under operating leases as of April 30, 2019 are as follows:

	
	
	
	April 30, 2019
	

	
	
	
	(in thousands)
	
	

	
	
	
	
	
	

	
	2020
	
	322
	

	
	2021
	
	331
	

	
	2022
	
	341
	

	
	2023
	
	352
	

	
	2024
	
	362
	

	
	Thereafter
	184
	

	
	
	$
	1,892
	
	

	
	
	
	
	
	



Shareholder Litigation

The Company and certain of its current and former directors and officers were identified as defendants in a derivative lawsuit filed on March 18, 2015 in the United States District Court for the District of New Jersey captioned Labare v. Dunleavy, et. al., Case No. 3:15-cv-01980-FLW-LHG. The derivative complaint alleged claims for breach of fiduciary duty, abuse of control, gross mismanagement and unjust enrichment relating to the now terminated agreement between Victorian Wave Partners Pty. Ltd. (VWP) and the Australian Renewable Energy Agency (ARENA) for the development of a wave power station. The derivative complaint sought unspecified monetary damages and other relief.

On July 10, 2015, a second derivative lawsuit, captioned Rywolt v. Dunleavy, et al., Case No. 3:15-cv-05469, was filed by another shareholder against the same defendants in the United States District Court for the District of New Jersey alleging similar claims for breach of fiduciary duty, gross mismanagement, abuse of control, and unjust enrichment relating to the now terminated agreement between VWP and ARENA. The Rywolt complaint also seeks unspecified monetary damages and other relief.

On April 21, 2016, a third derivative lawsuit, captioned LaCalamito v. Dunleavy, et al., Case No. 3:16-cv-02249, was filed by another shareholder against certain current and former directors and officers of the Company in the United States District Court for the District of New Jersey alleging similar claims for breach of fiduciary duty relating to the now terminated agreement between VWP and ARENA. The LaCalamito complaint sought unspecified monetary damages and other relief.

On June 9, 2016, a fourth derivative lawsuit, captioned Pucillo v. Dunleavy, et al., was filed by another shareholder against certain current and former directors and officers of the Company in the United States District Court for the District of New Jersey alleging similar claims for breach of fiduciary duty, unjust enrichment, and abuse of control relating to the now terminated agreement between VWP and ARENA. The Pucillo complaint seeks unspecified monetary damages and other relief.
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On October 25, 2016, the Court approved and entered a Stipulation and Order that, among other things, (i) consolidated the LaBare, Rywolt, LaCalamito and Pucillo derivative actions; (ii) identified plaintiff Pucillo as the lead plaintiff in the consolidated actions; and (iii) stayed the consolidated actions pending the November 14, 2016 settlement hearing in the now-settled securities class action and further order of the Court.

On October 23, 2017, the parties entered into a Stipulation and Agreement of Settlement to resolve the four consolidated derivative lawsuits. The settlement provided for, among other things, the Company to implement certain corporate governance changes, a $350,000 payment to the plaintiffs’ attorneys for attorneys’ fees and costs that will be made by the Company’s insurance carrier, dismissal of the derivative lawsuits, and certain releases. On November 21, 2017, the plaintiffs filed an unopposed motion seeking preliminary approval of the settlement, which the Court granted on March 9, 2018. On May14, 2018, the Court held a final settlement approval hearing at which the Court stated that it was approving the settlement. On June 13, 2018, the Court issued a Final Order and Judgment, approving the Stipulation and Agreement of Settlement. The Company had accrued $350,000 related to this matter as a probable and reasonably estimable loss contingency during the twelve months ended April 30, 2018. The Company also recorded a receivable of $350,000 from its insurance carrier with the offset to the statement of operations. The Company’s insurance carrier made a payment of $350,000 to the plaintiffs’ attorneys on May 3, 2018. As a result, the consolidated derivatives lawsuits are now completely resolved, the releases are operative, and the matter is closed.

Employment Arbitration

On June 10, 2014, the Company announced that it had terminated Charles Dunleavy as its Chief Executive Officer and as an employee of the Company for cause, effective June 9, 2014, and that Mr. Dunleavy had also been removed from his position as Chairman of the Board of Directors. On June 17, 2014, Mr. Dunleavy wrote to the Company stating that he had retained counsel to represent him in connection with an alleged wrongful termination of his employment. On July 28, 2014, Mr. Dunleavy resigned from the Board and the boards of directors of the Company’s subsidiaries. In 2014, the Company and Mr. Dunleavy entered into a tolling agreement with respect to his alleged employment claims pending resolution of a securities class action shareholder litigation. The securities class action was resolved in November 2017 and the the derivatives litigation was resolved in June 2018.

On August 28, 2018, counsel for Mr. Dunleavy filed a demand for arbitration, captioned Charles F. Dunleavy v. Ocean Power Technologies, Inc., Case No. 01-18-0003-2374, before the American Arbitration Association in New Jersey. The demand names Ocean Power Technologies, Inc. as the respondent and alleges various claims and seeks declaratory relief and permanent injunction. The demand seeks damages in the amount of $5 million for compensatory and punitive damages, plus interest and attorneys’ fees as well as certain equitable relief. On November 8, 2018, the Company through counsel responded to the demand for arbitration, denied all allegations, and asserted various affirmative defenses. On April 5, 2019, a three-member arbitration panel scheduled the discovery process to run from April 12, 2019 until November 9, 2019, set a pre-hearing case management conference for October 14, 2019, and set the hearing for December 9-13, 2019 in Princeton, New Jersey. As of April 30, 2019, the Company has not accrued any provision related to this matter since it cannot reasonably estimate the loss contingency.

Tide Runner Marine, Inc. Lawsuit

On June 13, 2018, Tide Runner Marine, Inc. (“Tide Runner”) filed a lawsuit in the United States District Court for the District of New Jersey captioned Tide Runner Marine, Inc. v. Ocean Power Technologies, Inc., Case No. 1:18-cv-10496. The complaint names the Company as defendant and alleges claims for breach of contract, unjust enrichment, conversion, and fraud, negligent and/or reckless misrepresentation all as associated with the removal of a Company mooring system off the coast of New Jersey that was completed in May 2017. The complaint seeks damages in the amount of $2,825,130 together with interest, costs, attorney’s fees, punitive damages and such other relief as may be appropriate under the circumstances. On July 27, 2018, the Company filed an answer denying the claims in the complaint, asserted various affirmative defenses, and asserted a counter-claim for damages in the amount of $15,000 for Tide Runner’s failure to pay the Company for certain portions of the mooring system that were recovered. On August 2, 2018, Tide Runner filed its answer to and denied the Company’s counterclaim and asserted various affirmative defenses. During the initial scheduling conference held on September 13, 2018, the parties agreed to engage in mediation in an effort to resolve this matter and also agreed to include Tide Runner’s subcontractor, Wittich Bros. Marine Inc. (“Wittich”) in the mediation process. The parties participated in mediation on November 15, 2018 but were unable to reach an agreement. However, the parties agreed to continue the mediation process and on February 11, 2019 reached a settlement agreement. On February 22, 2019, the parties executed a Settlement Agreement and Release (“Settlement”). Under the Settlement, the Company will pay to Wittich (i) $50,000 within 10 days after the final execution of the Settlement and (ii) another $150,000 on or before May 1, 2019. Subsequently, the parties filed a stipulation of dismissal of both Tide Runner’s complaint and the Company’s counterclaim with prejudice and without costs, and the Court granted the dismissal and terminated the case. The parties have also provided mutual releases for the matters in dispute in the litigation and will indemnify each other for future similar claims. As of April 30, 2019, the Company made the two required payments to Wittich.
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Nasdaq Compliance

On August 9, 2018, the Company received written notification from Nasdaq indicating that the closing bid price of the Company’s common stock had been below $1.00 per share for a period of 30 consecutive trading days, and as a result, the Company was not in compliance with the minimum bid price requirement for continued listing. Under the Nasdaq Listing Rules, the Company was provided with a grace period of 180 calendar days, or until February 5, 2019, in which to regain compliance with the minimum bid price rule. To regain compliance, the closing bid price of the Company’s common stock must meet or exceed $1.00 per share for a minimum of ten consecutive business days during the grace period. If the Company did not regain compliance before February 5, 2019, Nasdaq stated that it would provide the Company with written notice that its securities are subject to delisting. At that time, the Company could appeal Nasdaq’s determination to a Nasdaq Listing Qualifications Panel, which would stay any further delisting action by Nasdaq pending a final decision by the panel. Alternatively, the Company could have been eligible for an additional 180 calendar day grace period if it met the continued listing standards, with the exception of bid price, for the Nasdaq Capital Market, and if the Company stated its intent to affect a reverse split, if necessary, to cure such deficiency.

On February 11, 2019, the Company received another written notification from Nasdaq indicating that the Company had not regained compliance with the minimum bid price requirement and that the Company’s stockholders’ equity, as reported in the Company’s Quarterly Report on Form 10-Q for the quarter ended October 31, 2018, did not qualify the Company for an additional 180 calendar day extension period for compliance. On February 19, 2019, the Company appealed Nasdaq’s determination to a Hearings Panel (the “Panel”), pursuant to the procedures set forth in the Nasdaq Listing Rule 5800 Series. The appeal stayed the suspension of the Company’s securities pending the Panel’s decision, during which time the Company’s common stock will continue to be listed on Nasdaq, and the Company’s common stock will continue to trade under the symbol “OPTT”.

On March 14, 2019, the Company received another written notification from Nasdaq indicating that the Company did not comply with the minimum stockholders’ equity requirement for continued listing. The earlier-filed appeal of the minimum bid price requirement was sufficient to encompass the minimum stockholder’s equity requirement, and the stay of suspension continued pending the Panel hearing and decision.

The Panel held its hearing on March 28, 2019. On April 4, 2019, the Panel issued the following two decisions: (i) the Panel concluded that the Company was in compliance with the minimum bid price rule; and (ii) the Panel granted the Company’s request to cure its stockholder equity deficiency by conducting a public offering that was estimated to raise $10 million by no later than April 30, 2019. On April 24, 2019, the Company provided the Panel with an update following a public offering that raised approximately $15.7 million (after deducting underwriter fees, commissions and other offering expenses) and closed on April 8, 2019. The update included revised projections of stockholder equity based upon the actual amount of proceeds raised during the public offering, which in the Company’s opinion was sufficient to cure the stockholder equity deficiency.

On May 20, 2019 the Company received a letter from Nasdaq confirming that the Company has regained compliance with the minimum shareholders’ equity rule, as required by the Panel’s decision dated April 4, 2019, and is in compliance with other applicable requirements as set forth in the decision and required for listing on Nasdaq. Accordingly, the Panel has determined to continue the listing of the Company’s securities on Nasdaq and closed the matter.

FINRA Review

On April 4, 2019, FINRA notified the Company that it was conducting a routine review of the Company’s stock associated with two public announcements and asked several questions regarding: (i) an April 3, 2019 announcement that the Company had won a contract with a leading oil and gas operator; and (ii) an April 4, 2019 announcement of the pricing of an underwritten public offering. The Company provided its response to the FINRA questions on Tuesday, April 9, 2019. As of July 22, 2019, FINRA has not provided any follow-up.

Spain Income Tax Audit

The Company is currently undergoing an income tax audit in Spain for the period from 2008 to 2014, when our Spanish branch was closed. The branch reported net operating losses for each of the years reported that the Spanish tax inspector claims should have been capitalized on the balance sheet instead of charged as an expense in the Statement of Operations. As of April 30, 2017, the Company had recorded a penalty of $132,000 to Selling, general and administrative costs in the Statement of Operations. The Spanish tax inspector has recently closed its discussion relating to the capitalization of expenses and as of April 30, 2018 the Company reversed the penalty. However, during the fiscal year ended April 30, 2018 the Spanish tax inspector raised questions with respect to the Company’s recognition of funds received in 2011 to 2014 from a governmental grant from the European Commission in connection with the Waveport project. It is anticipated that we will be assessed a penalty relating to these tax years. The Company has estimated this penalty to be $177,000 and as of April 30, 2019 and 2018 has recorded the penalty in Accrued expenses in the Consolidated Balance Sheet.

(15) Operating Segments and Geographic Information

The Company’s business consists of one segment as this represents management’s view of the Company’s operations. The Company operates on a worldwide basis with one operating company in the US and operating subsidiaries in the UK and in Australia. Revenues and expenses are generally attributed to the operating unit that bills the customers. Geographic information is as follows:

	
	
	
	
	
	Year Ended April 30, 2019
	
	
	
	

	
	
	
	North
	
	
	
	Asia and
	
	
	
	

	
	
	
	America
	
	Europe
	
	Australia
	
	Total
	

	
	
	
	
	
	(in thousands)
	
	
	
	

	
	
	
	
	
	
	
	
	
	
	
	

	
	Revenues from external customers
	$
	632
	$
	-
	$
	-
	$
	632
	

	
	Operating loss
	
	(13,045)
	
	(204)
	
	(22)
	
	(13,271)
	

	
	Long-lived assets
	
	592
	
	-
	
	-
	
	592
	

	
	Total assets
	
	18,028
	
	49
	
	289
	
	18,366
	

	
	
	
	
	
	Year Ended April 30, 2018
	
	
	
	

	
	
	
	North
	
	
	
	Asia and
	
	
	
	

	
	
	
	America
	
	Europe
	
	Australia
	
	Total
	

	
	
	
	
	
	(in thousands)
	
	
	
	




	Revenues from external customers
	$
	511
	$
	-
	$
	-
	$
	511

	Operating loss
	
	(11,282)
	
	(243)
	
	(35)
	
	(11,560)

	Long-lived assets
	
	712
	
	-
	
	-
	
	712

	Total assets
	
	13,762
	
	22
	
	337
	
	14,121



(16) Adoption of Revenue Recognition Guidance

The Company adopted the new revenue recognition guidance effective May 1, 2018, using the modified retrospective method. The primary impact of the new guidance was a change in the timing of revenue recognition on certain long-term contracts. The new guidance does not change the total sales or operating income on the related customer contracts, only the timing of when sales and operating income are recognized. The Company uses the expected cost plus a margin approach and lease accounting literature for revenue recognition on customer contracts. The impact of the adoption for the twelve months ended April 30, 2019 was an increase of $118,000 to net loss. Further, as the Company’s adoption of the guidance decelerated the timing of revenue recognition on the Company’s contracts, the adoption resulted in an $118,000 increase in the Company’s remaining performance obligations, also referred to as backlog, as of April 30, 2019.

The following tables present how the adoption of the new revenue recognition standard affected certain line items in the Company’s condensed statement of operations for the twelve months ended April 30, 2019.
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	Twelve months ended April 30, 2019
	
	
	

	
	
	
	
	
	
	
	
	
	
	Amounts Excluding
	
	

	
	
	
	As Reported
	
	Effect of Adoption
	
	
	Effect of Adoption
	

	
	
	
	
	
	
	
	
	
	
	
	
	

	
	Revenues
	$
	632
	$
	(118)
	$
	750
	

	
	Operating loss
	
	(13,271
	)
	
	(118
	)
	
	
	(13,153
	)
	

	
	Net loss
	$
	(12,246
	)
	$
	(118
	)
	
	$
	(12,128
	)
	

	
	Basic and diluted net loss per share
	$
	(9.52
	)
	$
	(0.09
	)
	
	$
	(9.43
	)
	

	
	Weighted average shares used to compute basic and
	
	1,286,727
	
	1,286,727
	
	
	1,286,727
	

	
	diluted net loss per share
	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	
	
	
	
	
	



The following tables present how the adoption of the new revenue recognition standard affected certain line items in the Company’s statement of comprehensive loss for the twelve months ended April 30, 2019.

	
	
	
	
	Twelve months ended April 30, 2019
	
	
	

	
	
	
	
	
	
	
	
	
	
	Amounts Excluding
	
	

	
	
	
	As Reported
	
	Effect of Adoption
	
	
	Effect of Adoption
	

	
	
	
	
	
	
	
	
	
	
	
	
	

	
	Net loss
	$
	(12,246)
	$
	(118)
	$
	(12,128)
	

	
	Foreign currency translation adjustment
	
	(11)
	
	-
	
	
	(11)
	

	
	Total comprehensive loss
	$
	(12,257
	)
	$
	(118
	)
	
	$
	(12,139
	)
	

	
	
	
	
	
	
	
	
	
	
	
	
	



The following tables present how the adoption of the new revenue recognition standard affected certain line items in the Company’s consolidated balance sheet as of April 30, 2019.

	
	
	
	
	
	
	As of April 30, 2019
	
	
	
	
	

	
	
	
	
	
	
	
	
	
	
	Amounts Excluding
	
	

	
	
	
	As Reported
	
	Effect of Adoption
	
	
	Effect of Adoption
	

	
	
	
	
	
	
	
	
	
	
	
	
	

	
	ASSETS
	
	
	
	
	
	
	
	
	
	
	

	
	Contract assets
	$
	15
	$
	(70)
	$
	85
	

	
	Total assets
	$
	18,366
	
	$
	(70
	)
	
	$
	18,436
	
	

	
	
	
	
	
	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	
	
	
	
	
	

	
	LIABILITIES AND STOCKHOLDERS’ EQUITY
	
	
	
	
	
	
	
	
	
	
	

	
	Contract liability
	$
	188
	$
	48
	$
	140
	

	
	Accumulated deficit
	
	(209,784)
	
	(118)
	
	
	(209,666)
	

	
	Total stockholders’ equity
	$
	15,775
	
	$
	(70
	)
	
	$
	15,845
	
	

	
	Total liabilities and stockholders’ equity
	$
	18,366
	
	$
	(70
	)
	
	$
	18,436
	
	

	
	
	
	
	
	
	
	
	
	
	
	
	



The following tables present how the adoption of the new revenue recognition standard affected certain line items in the Company’s consolidated statement of cash flows for the twelve months ended April 30, 2019.

	
	
	
	
	Twelve months ended April 30, 2019
	
	
	

	
	
	
	
	
	
	
	
	
	
	Amounts Excluding
	
	

	
	
	
	As Reported
	
	Effect of Adoption
	
	
	Effect of Adoption
	

	
	
	
	
	
	
	
	
	
	
	
	
	

	
	Net loss
	$
	(12,246)
	$
	(118)
	$
	(12,128)
	

	
	Contract assets
	
	(15)
	
	70
	
	
	(85)
	

	
	Contract liability
	
	188
	
	48
	
	
	140
	

	
	Net cash used in operating activities
	$
	(12,140
	)
	$
	-
	
	
	$
	(12,140
	)
	

	
	Net increase in cash, cash equivalents and restricted cash
	$
	4,934
	
	$
	-
	
	
	$
	4,934
	
	

	
	Cash, cash equivalents and restricted cash, end of period
	$
	17,159
	
	$
	-
	
	
	$
	17,159
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	EXHIBIT 21.1

	Subsidiary
	
	Jurisdiction of Incorporation

	Ocean Power Technologies Ltd
	United Kingdom

	Ocean Power Technologies (Australasia) Pty Ltd
	Australia

	Reedsport OPT Wave Park LLC
	Oregon

	Oregon Wave Energy Partners I, LLC
	Delaware

	Victorian Wave Partners Pty Ltd
	Australia

	
	
	





EXHIBIT 23.1

Consent of Independent Registered Public Accounting Firm

The Board of Directors

Ocean Power Technologies, Inc.:

We consent to the incorporation by reference in the registration statements (No. 333-217209, No. 333-213519, No. 333-226820 and No. 333-230199) on Form S-1, registration statements (No. 333-208522, No. 333-214316, and No. 333-224436) on Form S-8, and the registration statement (No. 333-221867) on Form S-3 of Ocean Power Technologies, Inc. of our report dated July 22, 2019, with respect to the consolidated balance sheets of Ocean Power Technologies, Inc. and subsidiaries as of April 30, 2019 and 2018, the related consolidated statements of operations, comprehensive loss, stockholders’ equity, and cash flows for each of the years in the two-year period ended April 30, 2019, and the related notes, which report appears in the April 30, 2019 annual report on Form 10-K of Ocean Power Technologies, Inc.

Our report dated July 22, 2019 contains an explanatory paragraph that states that the Company’s cash balance, recurring losses from operations, and accumulated deficit raise substantial doubt about the Company’s ability to continue as a going concern, as discussed in Note 1(b) to the consolidated financial statements. The consolidated financial statements do not include any adjustments that might result from the outcome of that uncertainty.

Our report on the consolidated financial statements also refers to the Company’s adoption of Accounting Standards Update (ASU) 2014-09, Revenue from Contracts with Customers.

(signed) KPMG LLP

Philadelphia, Pennsylvania

July 22, 2019
[image: ]



EXHIBIT 31.1

CERTIFICATIONS

I, George H. Kirby III, certify that:

1. I have reviewed this Annual Report on Form 10-K of Ocean Power Technologies, Inc.;

2. Based on my knowledge, this report does not contain any untrue statement of a material fact or omit to state a material fact necessary to make the statements made, in light of the circumstances under which such statements were made, not misleading with respect to the period covered by this report;

3. Based on my knowledge, the financial statements, and other financial information included in this report, fairly present in all material respects the financial condition, results of operations and cash flows of the registrant as of, and for, the periods presented in this report;

4. The registrant’s other certifying officer and I are responsible for establishing and maintaining disclosure controls and procedures (as defined in Exchange Act Rules 13a-15(e) and 15d-15(e)) and internal control over financial reporting (as defined in Exchange Act Rules 13a-15(f) and 15d-15(f)) for the registrant and have:

(a) Designed such disclosure controls and procedures, or caused such disclosure controls and procedures to be designed under our supervision, to ensure that material information relating to the registrant, including its consolidated subsidiaries, is made known to us by others within those entities, particularly during the period in which this report is being prepared;

(b) Designed such internal control over financial reporting, or caused such internal control over financial reporting to be designed under our supervision, to provide reasonable assurance regarding the reliability of financial reporting and the preparation of financial statements for external purposes in accordance with generally accepted accounting principles;

(c) Evaluated the effectiveness of the registrant’s disclosure controls and procedures and presented in this report our conclusions about the effectiveness of the disclosure controls and procedures, as of the end of the period covered by this report based on such evaluation; and

(d) Disclosed in this report any change in the registrant’s internal control over financial reporting that occurred during the registrant’s most recent fiscal quarter (the registrant’s fourth fiscal quarter in the case of an annual report) that has materially affected, or is reasonably likely to materially affect, the registrant’s internal control over financial reporting; and

5. The registrant’s other certifying officer and I have disclosed, based on our most recent evaluation of internal control over financial reporting, to the registrant’s auditors and the audit committee of the registrant’s board of directors (or other persons performing the equivalent functions):

(a) All significant deficiencies and material weaknesses in the design or operation of internal control over financial reporting which are reasonably likely to adversely affect the registrant’s ability to record, process, summarize and report financial information; and

(b) Any fraud, whether or not material, that involves management or other employees who have a significant role in the registrant’s internal control over financial reporting.

/s/ George H. Kirby III
[image: ]

George H. Kirby III

President and Chief Executive Officer

Dated: July 22, 2019
[image: ]



EXHIBIT 31.2

CERTIFICATIONS

I, Matthew T. Shafer, certify that:

1. I have reviewed this Annual Report on Form 10-K of Ocean Power Technologies, Inc.;

2. Based on my knowledge, this report does not contain any untrue statement of a material fact or omit to state a material fact necessary to make the statements made, in light of the circumstances under which such statements were made, not misleading with respect to the period covered by this report;

3. Based on my knowledge, the financial statements, and other financial information included in this report, fairly present in all material respects the financial condition, results of operations and cash flows of the registrant as of, and for, the periods presented in this report;

4. The registrant’s other certifying officer and I are responsible for establishing and maintaining disclosure controls and procedures (as defined in Exchange Act Rules 13a-15(e) and 15d-15(e)) and internal control over financial reporting (as defined in Exchange Act Rules 13a-15(f) and 15d-15(f)) for the registrant and have:

(a) Designed such disclosure controls and procedures, or caused such disclosure controls and procedures to be designed under our supervision, to ensure that material information relating to the registrant, including its consolidated subsidiaries, is made known to us by others within those entities, particularly during the period in which this report is being prepared;

(b) Designed such internal control over financial reporting, or caused such internal control over financial reporting to be designed under our supervision, to provide reasonable assurance regarding the reliability of financial reporting and the preparation of financial statements for external purposes in accordance with generally accepted accounting principles;

(c) Evaluated the effectiveness of the registrant’s disclosure controls and procedures and presented in this report our conclusions about the effectiveness of the disclosure controls and procedures, as of the end of the period covered by this report based on such evaluation; and

(d) Disclosed in this report any change in the registrant’s internal control over financial reporting that occurred during the registrant’s most recent fiscal quarter (the registrant’s fourth fiscal quarter in the case of an annual report) that has materially affected, or is reasonably likely to materially affect, the registrant’s internal control over financial reporting; and

5. The registrant’s other certifying officer and I have disclosed, based on our most recent evaluation of internal control over financial reporting, to the registrant’s auditors and the audit committee of the registrant’s board of directors (or other persons performing the equivalent functions):

(a) All significant deficiencies and material weaknesses in the design or operation of internal control over financial reporting which are reasonably likely to adversely affect the registrant’s ability to record, process, summarize and report financial information; and

(b) Any fraud, whether or not material, that involves management or other employees who have a significant role in the registrant’s internal control over financial reporting.

/s/ Matthew T. Shafer
[image: ]

Matthew T. Shafer

Chief Financial Officer and Treasurer

Dated: July 22, 2019
[image: ]



EXHIBIT 32.1

CERTIFICATION

PURSUANT TO 18 U.S.C. SECTION 1350,

AS ADOPTED PURSUANT TO

SECTION 906 OF THE SARBANES-OXLEY ACT OF 2002

In connection with the Annual Report on Form 10-K of Ocean Power Technologies, Inc. (the “Company”) for the year ended April 30, 2019 as filed with the Securities and Exchange Commission on the date hereof (the “Report”), the undersigned, George H. Kirby III, Chief Executive Officer of the Company, hereby certifies, pursuant to 18 U.S.C. Section 1350, that:

(1) The Report fully complies with the requirements of Section 13(a) or 15(d) of the Securities Exchange Act of 1934, as amended; and

(2) The information contained in the Report fairly presents, in all material respects, the financial condition and results of operations of the Company.

/s/ George H. Kirby III
[image: ]

George H. Kirby III

President and Chief Executive Officer

Date: July 22, 2019

A signed original of this written statement required by Section 906 of the Sarbanes-Oxley Act of 2002 has been provided to the Company and will be retained by the Company and furnished to the Securities and Exchange Commission or its staff upon request.
[image: ]



EXHIBIT 32.2

CERTIFICATION

PURSUANT TO 18 U.S.C. SECTION 1350,

AS ADOPTED PURSUANT TO

SECTION 906 OF THE SARBANES-OXLEY ACT OF 2002

In connection with the Annual Report on Form 10-K of Ocean Power Technologies, Inc. (the “Company”) for the year ended April 30, 2019 as filed with the Securities and Exchange Commission on the date hereof (the “Report”), the undersigned, Matthew T. Shafer, Chief Financial Officer of the Company, hereby certifies, pursuant to 18 U.S.C. Section 1350, that:

(1) The Report fully complies with the requirements of Section 13(a) or 15(d) of the Securities Exchange Act of 1934, as amended; and

(2) The information contained in the Report fairly presents, in all material respects, the financial condition and results of operations of the Company.

/s/ Matthew T. Shafer
[image: ]

Matthew T. Shafer

Chief Financial Officer and Treasurer

Date: July 22, 2019

A signed original of this written statement required by Section 906 of the Sarbanes-Oxley Act of 2002 has been provided to the Company and will be retained by the Company and furnished to the Securities and Exchange Commission or its staff upon request.
[image: ]
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image130.png
SUMMARY OF BASIC LEASE PROVISIONS

This Summary of Basic Lease Provisions (this “Summary™) by and between PPF
Industrial 28 Engelhard, LLC a Delaware limited iiability compeny (“Landlord™) and Ocean
Power Technologies, Inc., a Delaware corporation (“Tenant™). In the event of any conflict
between the terms and provisions of this Summary and the terms and provisions of the attached
Industrial Lease Agresment (the “Lease”, the torms and provisions of the Lease shall confrol. In
addition to the basic lease provisions contained in this Summary, ll of the oter terms and
conditions of the Lease hereinafier set forth are herehy incorporated as an integral part of this
Summary.

1. Landlord: PPF Industrial 28 Engelhard, LLC, a Delaware
Tonited liability company

2. Tenznt: Ocean Power Technologies, Inc., a Delaware
corporation

3. Building: ‘That certain building located on the Land (as

‘hereinafter defined) containing approximately
144,850 rentable square feet of space and knows
as 28 Engelhard Drive, Moaroe, New Jersey (the
“Building), which is generally depicted on
Exbibit A-1 attached hereto.

4. Premises: Approximately 55,958 rentable square fect of
space, consisting of epproximately 8.245
rentable square feet of office space and
‘approximately 47,713 rentable square fect of
‘warehouse/production space in the Building, as
is generally depicted on Exhibit A-1 attached
hereto (the “Premises”).

Initial Term: Seven (7) Lease Years. (See Section 2(a))

Commencement Date ‘The earlier of (i) the Tender Date (zs defined in
Section 3) or (i} the date thar Tenant occupies
and uses the Premises for the conduct of business
therein {See Section 3).

Reat Commencement Date:  The ater of (i) the Commencement Date or (ii)
November 1, 2017. (See Section 6)

‘Expiration Date: 11:59 p.m. on the last day of the full calendar

LEGAL S0 6 5 S0 268 304457000
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Extension Temmis):
6. Base Rent
LeasseYear  Annual Base Rent
o £307,769.00
2 $317,002.07
3 $326,512.13
4 $336.307.50
5 $346,396.72
5 $356,788.62
7 $367.492.28

‘month which is eighty-four (84) months
following the Rent Commencement Date.

One S-year option. (See Section 2(b))

Monthly Instaliment

$25,647.42
$26.416.34
$27,209.34
$28,025.62
$28,866.39
$29,732.39
$30,624.36

*Rent shall commence on the Rent Commencement Date.

7. Rent Payment Address:

8. Use of Premises:

9. Tenant’s Share:
10. Lefter of Credit Security:

U1, Parking:

12, Tenant Improvement Allowance:
13. Tenant's Required fosurace:

14. Landlord's Broker:

15. Tenant’s Broker:

16, Notice Addresses:

LEGALIZS7D1262 5 328882883 553504457 000

‘Warehousing, receiving, storing, proecssing,
assembling, shipping, mamufacturing, fabricating,
testing and repairing of Tenant’s Power Buoy
technology and any encillary, incidental or
accessory equipment and any substifutes for such
tems, or items which are a technulugical evolution
of the foregoing items, and related general office
use and any other ancillary office uses (the
“Permitted Use”)

38.63% (See Section 7(a))
$153,884.52 (See Section 16)
See Section 1(d)
$137.563.4 (See Section 60)
See Section 25

‘Matrix Realty, Inc.

Savills Smdley
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Landlord

PPF Industrial 28 Engelhard, LLC
/o Matrix Development Group
Forsgate Drive, CN400D
Cranbury, NJ 08512

Attention: Mr. Donakd Epstein
E-Mail Address:
FaxNo.: 6093958289

-and-

Morgan Stanley Real Estate
Advisor, Inc.

1585 Broadway, Flonr 37

New York, NY 10036

Attention: Mr. Brian Beck
E-Mail Address:

Brian Beck@morganstanley.com
FaxNo.: 212-507-6307

Tenant
Prior o Occupancy of the Premises:

Ocean Power Technology, Inc.
1590 Reed Road

Penningion, NJ 08534

Aftention:

E-Mail Address: mshafer@oceanpowertech.com
Fax No.: (609) 730-0404

Alter Occupancy of the Premiscs:

Ocean Power Technology, Inc.
28 Engelhard Drive

Monroc Township, NJ

Aftention:

E-Mail Address: mshafer@oceanpowertech.com
Fax No.: (609) 730-0404

IREMAINDER OF PAGE INTENTIONALLY LEFT BLANK. SIGNATURES APPEAR

ON NEXT PAGE.|

LEGATI207002026 55558 8558 855 30649700
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IN WITNESS WHEREQF, intending 1o b [cgally bous, Landlord s Teran ve
executed this Summary as of the -3/ dayor /24y ¢f 2017,

Tenaut:

OCEAN POWER TECHNOLOGIES, INC.,

Landlord;

PPF INDUSTRIAL 28 ENGELHARD, LLC, a Delaware limited liabilicy
company

By: PPF lndusteial, LLC, s Delaware limited liability company, its sole.
member

By: PPF OP, LP, 2 Delaware limited parmership, its sole member

By: PPF OPGP, LLC, & Delaware limited liability company, its
‘general pariner

By: Prime Praperty Fund, LLC, a Delaware imited liability
‘company, its sole member

LECALDSORAS 1ises g5 seveLAiTT 00
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INDUSTRIAL LEASE AGREEMENT

THIS INDUSTRJAL LEASEE AGREEMENT (his “Lease") is made an emtered into as
ofthe 3¢ty of __/#/37ehr 2017 (te “Effective Date”) by and betsveen the Landlord and
Tensni identified fn the Summacy.

1. Premises.

() Lendlord does hercby demise, reot and lease fo Tensnt ard Tenant does
‘hereby accept, rent and lease from Landlord, approximately 55,958 rentable square feet located
in the Building identified in the Summary (the “Prentiscs™, situated on the real property
described in Exbibit “A” attached hereto {the “Land”). The Premises is mote particuluely cross-
hatched on the drewing attnched hereto as Exhibit “A-1” and made a part fercof by reference.
The Land and the improvements thereon are hereinafier collectively called the “Property”.
Notwithstanding anylhing o the contrery in this Lease, Tenant shait have no right 1o occupy o
ase the Premises until the Tender Dete.

) The Prémises are demised, rented and let subject to () the rights of any
persons or entities in possession of the remainder of the Property; provided, however, that,
notwithstandiug anything o the contrary herein, for the entire Term, Tenant shall have exclusive
use of the Premises, and Tenant’s Truck Parking Area (as deseribed in Section 1.4G) below) and
non-exclusive use of the Common Arees as described below in Section 1(d), (i) the existing
state of title of the Property as of the Effective Date, including ell easements, agreements,
covenants and resicictions affecting the Property as of such date., (i) any state of facts which an
accurate survey or physical inspection of the Property migh show, (v) all taws znd legal
requirements, and (v) the condition of the Premises and the remairder of the Property as of the
Commencement Dale, without representation or warranty by Landlord except as olherwise set
forth herzin. Notwithstanding the foregoing, Lendlord represents and warrants to Tenan! that (0
Tandlord’s knowledge without investigation, 10 recorded document affecting tite (o the Land
restricts Tenant's use of the Premises for the Permitted Use.

(2} Tenant shall inspect the Premises upon the Tender Date and subject to the
Premises then satisfying the Delivery Requiements (as defined in Section 3), agrees to sccept
the same "AS 1S,” “WHERE IS” “WITH ALL FAULTS” without representation or warranty
‘except as otherwise expressly set forth berein; provided, however, tha: such acceptance shal! not
relicve Landlord of its cugoing repair and resioration obiigati i
for lighl, air or view is gramted hereunder or included within or appurienan: to the Premises.

{d)  Tenant shail have the non-exclusive right, in common with the pertics.
‘aceupying the Building, to usc fic grownds, sidewalks, driveways znd alleys located on the Land
‘which are intended for the commion use of tenants (collectively, the “Common Areas™), subjcct
o the Rules und Regulations (as defined in Section 13). Tenant miay park cars in the parking arca
depicted on Exhibit “A-1 as Tenant’s Car Parking Arca during zonmal business liours on a non-
exclusive basis, subject 10 the Rules and Regulations. Tenant shall also have the exclusive use of
Tenant’s Truck Parking Area depicted o Exhil ™ for, (i) the perking and storage of trucks,
taailers, cranes, forklifis and olher similar vehicles, and (i) the storage ad operation of
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equipment, vehicles and materials used by Tenant with respect to the Permited Use, including,
but not limited to, storage containers, Buoy parts, Buoy siands, safety equipment, loading and
unloading cquipment and trailers. Tenant shall have the right to store (i) the items listed on
‘Exhibit “E-1" in Tenant's Truck Parking Area and (i) the items listed on Exhibit “E-2" in the
Premises, provided that in any such case of (i) and/or {ii). all such storege shall be in compliance.
‘with all applicable laws and regulations (including, without limitation, applicable occupational
and other regulatory requirements and any applicable reporting requirements), Tenant shall not
create a nuisance o interfere with other tenants at the Property, and Tenant shall ensure that all
such items are properly secured 5o 25 to ot canse damage (o the Property.

(e}  Tenant shall not succeed to any of Landlord’s casement rights over and
relating to the Land, nor shell Tenant have or obtain any rights o the Common Areas other (han
those rights specifically granted to Tenant in this Lease. Landlord shall have the sole right of
control over the use, maintenance, configuration, repair and improvement of the Common Areas,
s0 long as none of the foregoing materially and adversely interferes with Tenanfs use and
enjoyment of the Premises and parking areas as contemplated in this Lease. Landlord may make
such changes o the use or configuration of, of improvements comprising, or maintenance of or
repair 1o the Common Areas as Landlord may reasonably elect without liability to Tenant,
provided that Tenant’s access to the Premises throughout the Term shall not be materially
impaied and so long as none of the foregoing materially and adversely inierferes with Tenant’s
use and enjoyment of the Premises and parking arcas as contemplated in this Lease.

2. LeaseTerm

@  Initial Term. Tenant shall have and hold the Premises for the Initial Term
identified in the Summary commencing on the Commencement Dte identified in the Summery,
and terminating at 11:59 p.m_ on the Expiration Date as identified in the Smmnmary, unless sooner
terminated or extended as hereinafter provided. Prompily following the Commencement Date,
Landlord and Tenant shall enter ino a letter agrecment in the form aitached hereto as Exhibit
“C%, specifying and/or confirming the Commencement Date and the Expiration Date and the
other matters set forth therein. The Initial Term of this Lease shall consist of a series of seven
(7) full “Lease Years” as follows:

(i} The first Lease Year shall consist of a year commencing on the
Commencement Date and expiring at 11:59 p.m. on the dte that is the last day of the twelfth
(12th) full caiendar month following the Rent Commencement Dale, provided that if the Rent
Commencement Date is ik first day of a calendar month, the Iease Year shall end on the kast
day of the calendar month immedately preceding the date that s 12 full calendar months
thereatier) (by way of exampie only, if the Rent Commencement Date is November 20, 2017,
then the First Lease Year shall expirc at 11:59 pm. on November 30, 2018 and if the Rent
Commencement Date is Novemnber 1, 2017, then the First Lease Year shall expire at 11:59 prm.
on October 31, 2018).

(i)  Fach Lease Year thercafter through the end of the seventh (7%)
Lease Year shall commence on the first day affer the date on which the prior Lease Ycar cxpires,
and shall expire at 11:59 p.m. on the date that is twelve (12} months following the first day of
such Lease Year.
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(b)  Option to Extend.

@  Provided no default by Tenant has occurred and i confinuing
cither at the time the extension option provided herein is exercised or on the date on which the
Extension Term (as hereinafter defined) i to commence, Tenant shall have the option to extend
the Term of this Lease for one (1) additional period of five (5) years (the “Extension Term™),
upon the same terms, covensnls and conditions containied in (his Lease which were in cfieet
during the Initial Term except that Base Rent for the Extension Term shall be adjusted as set
forth in Section 5(b) below, and Tenant shall have no additional right (o extend the Term. This
option to extend is personal to Tenant and shall not apply (o any assignee of Tenant. The
Extension Term will commence immediatcly following the scventh (7t) Lease Y

Tenant may exercise its option to extend this Lease only by giving
Landiord writlen notice of its intention to extend at least nine (9) months but ot more than
fifteen (15) months prior o the expiration of the Initial Term. Tenant’s written notice exercising
an extension option hereunder, once given to Landlord, shall be ifrevocable. If Tennt properly
exercises its option to extend this Leasc in accordance with the provisions of this Section 2(b).
then from and afler such date of exercise by Tenant of s option o extend, “Term™ shall mean
both the Initial Term and the Extension Term.

3. Delivery of Possession.

(@  Promplly afler the full excontion of this Lease, Landlord shall, at
Landlords expense, make application to the applicable governmental authority for the issuance
of a continuing certificate of occupancy or local equivalent) {a “C/0”) fr the Premises in its
cumrent “as-is”, “where-is” condition. Tenant shall cooperate with Lendlord in such application
and shall provide Landlord and any applicable governmental authority with such information and
documentation as may be requested to pursue such process. Landlord shall have no obligation to
make any improvements, repairs, replaccments of alterations to the Premises of the Buikding, or
to undertake any other work or expend any funds (other (han customary application fees fo
applicable governmental zuthorities), in connection with the issuance of such C/O. Prior to
delivery of the Premises to Tenant, all of the following conditions must be met: (i) delivery by
C/0, (ii) the Landlord’s Work (as defined in Section 3(c)) being substantially
the existing tenant of the Premises and any and all other ocoupanis of the
Premiscs (or any portion thereof) having completely vacated the entire Premises and Tenant
having exchusive possession of the Premises and the Tenunt Truck Parking Arez thereafter in
accordance with the provisions hereof, (iv) all mechanical, electrical, plumbing and strocsural
items in the Premises including, without limitation, all lights, overhead doors, gates, and 11IVAC
systoms (but specifically exchuding the warchouse air conditioning system), shall be in good
working order wilh 1o replacement of any major component thercof nccessary, but subject ©
ormal wear and teer, and (v) Landlord providing Tenant with all keys for the Premises. The
requirements set forth in the above subparts (i) through (v) of tiis Section 3 are each a condition
of delivery and are in the aggregate the “Delivery Requirements” The “Tender Date™ shall be
deemed to have occurred upon the later of (i) Landlord delivering to Tenant full physical
possession of the Premises end Tenant Truck Parking Area and the satisfaction of all of the
Delivery Requircments and (i) October 1, 2017.
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b} If the Tender Date has not occurred on or before December 1, 2017 (the
“Outside Date”), then Tenant may, in ils sole discretion, terminate this Lease by delivering
writlen notice thereof to Lardlord before the earlier of (¥) fen (10) business days after the
Outside Date and (Z) the date upon which the “Tender Date occurs, and after the earlier of such
dates, Tenant’s right to erminate this Lease set forth in this Section 3 shall expire and be of no
further force or effect, Landlord shall not be liable for damages fo Tenant for failure fo deliver
possession of the Premises to Tenant, except that the commencement of the Teem shail be
delayed until Tandlord delivers possession of the Premises to Tenant (so long s Tenant is not
responsible for such faifure or delay). If Tenant is responsible for any delay in the ocourrence of
the Tender Date {and Landiord has otherwise complotod all of its requirements with respeet to
the Tender Date which are not delayed by Tenant), the Tender Date shall be deemed to be the
date on which the Tender Date would have occurred but for such delay.

(¢} Tandlord shall fill in the doorways between the Premises and the adjacent
premises in the Building, such work being referred to herein as “Landlord’s Work™.

4. Quict Enjoyment. Tenant, upan payment in full of the required Rent and upon
full performance by Tenant of the terms, covenants and agreements contained in this Lease 10 be
performed by Tenant, 2nd subject Lo L terms, covenants and conditions imposed upon Tenan®s
occupancy of the Premises as set forth in this Lease, shail peaceably and quietly have, hold and
enjoy the Premises during the erm hiereof, subject to this Lease and any ground lease, mortgage
or trust deed now or hereafler encumbering the Premises and/or the Property; provided, however,
that nothing in this Section 4 is intended to limit the provisions of Section 40 below. Landlord
shall nol be responsibie for the ects or omissions of Tenant, any other tenant, or any third party
thas may interfere with Tenant’s use and enjoyment of the Premises, bu Landiord shall use
commercialiy reasonable efforts to enforce its rights, if any, under any lease or ofher oceupascy
agreement to stop such third party inferference.

5. BaseRent.

@  Tenant shall pay to Landlord, at the address stated in the Summary of at
such other place as Landlord shall designate in writing to Tenant, annual base rent (“Base Rent”)
as set forth in the Summary. Tenant may, in its discretion, pay Bese Rent by EFT payment in
which case Landlord shall provide to Tenant account information and wire transfer instructions
‘such that Tenant can pay electronically by wire transfer of immediately available federal funds.

() Landlord, within (hirty (30) days following receipt of notice from Tenant
exercising its option to extend the Term pursnant fo Section 2(b) above, shall advise Tenant in
writing as to Landlord’s determination of what fhe Fair Market Rent for the Promises would be
for the Extension Term. “Fair Market Rent” as that phrase is used herein, shail mean snnual
rent in an amount which a landiord willing but not forced to lease and a tenant willing but not
forced (o rent would accept and pay for the Premises, or space similar to the Premiscs of the
same quality located in the Township of Monroe, State of New Jersey (the “Market Area”), with
Landlord, in making such determination, taking into account all relevant economic factors
including, but not limited to, the iength of the Extension Term, the condition and location of the
Premises and the fact that Landlord will not be obligated to provide any tenant ailowance or
other tenant concessions with respect to any Extension Term; provided, however, in no event
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shall the Fair Market Rent be less than the Base Rent which is payable during the Lease Year
immediatcly preceding the relevant Extension Term for which Fair Market Rent is being
determined (the “Minimum Extension Base Rent”). Tenant shall have twenty (20) days from its
receipt of Landlord's notice to notify Landlord in wrifing that Tenant does not agree with
Landlord’s determination of (he Fair Market Rent and thet Tenant elects to determine Fair
Market Rent (as calculated below). If Tenant does ol notify Landiord of such election within
twenty (20) days of its receipt of Landlords notice, Bzse Rent for the Premises for the Extension
‘Term shall be the Fair Market Rent set forth in Landlord’s nofice to Tenant. In the event Tenant
timely notifies Landiord that Tenant does not agree with Landlord’s determination of the Fair
Market Rent, the Fair Market Rent shall be determined by an appraisal procedure as follows:

In the cvent that Tenant timely nolifies Landlord that Tenant disagrees with Lendlord’s
determination of the market rate and that Tenant elecs to eicrmine the Fair Market Rent, then
‘Tenant shall specify, in such notice to Landlord, Tenant's selection of a real estate appraiser who
shall act on Tenant’s behaif in determining the Fair Market Rent. Within twenty (20) days affer
Landlord’s reccipt of Tenant's selection of a real estate appraiser, Landlord, by witten notice to
Tenant, sall designate a real estate appraiser, who shall act on Landiords behalf in the
determination of the Fair Marke( Rent. Within twenty (20) days 2fier the selection of Landlord’s
appraiser, the two (2) appraisers shail render a joint written delermination of the Fair Market
Rent, which determination shall take into consideration any differences between the Buikding
and those buildings comparsble to the Building located in the Market Arca, including withoul
limitation age, location, setting and (ype of buikiing, but in no event shall the Fair Market Rent
be less than the Minimum Extension Base Rent. If the fwo (2) appraisers are unable (o agree
upon a joint writlen determination within said twenty (20} day period, the two appraisers shali
select a third appraiser within such twenty (20} day period. Within twenty (20} days after the
appointment of the third appraiser, th third appraiser shail render a written defermination of the
Fair Market Rent by sclecting, without change, the determination of one 1) of the original
appraiscrs 2s 1o the Fair Market Reat and such determination shali be final, conclusive and
binding; provided, however, in no event shall the Fair Market Rent be less than the Minimum
‘Extension Base Rent. Al appraisers sclectod in accordance with this subparagraph shail have at
least ten (10) years prior cxpericnce in the commercial ieasing markel of the Market Arca and
shall be members of the American Inssitute of Real Estate Appraisers or similar professional
organization. If either Laedlord or Tenant refuses to or fafls to timely select an appraiser, the
other appraiser shall alone determine the Fair Market Rent. Landiord and Tenant agrec that they
shall be bound by the determination of Fair Market Ront pursuant fo this paragraph; provided,
however, in no event shall the Fair Merket Rent be iess than the Minimum Exteosion Base Rent.
Landlord shall bear the fee and expenses of its appraiser, Tenant shall bear the fee and expenses
of its appraiser; and Landiord and Tenant shall share equally the fee and expenses of the third
appraiser, if any.

6 RentPavment.

@} The Basc Rent for each Lesse Year shall be payable in equal monthly
installments, due on or before the first (Ist) day of each calendar month, in advance, in legal
tender of the United States of America, without abatement (except as expressly provided for in
this Lease), notice, demand, deduction or offset of any kind whatsoever. Monthly installments of
Base Rent shall be due and payable on or before the first day of each caiendar month following
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the Rent) Commencement Date during the Term hereof, Notwithstanding the forcgoing, Tenant
shall pay Base Rent for the first full calendar month after the Ren: Commencement Date upon
the execation of this Lease.

(6)  For the purposes hereof, the term “Rent Commencement Date” means the
later of (i) the Commencement Date and (ii) November 1, 2017. If the Rent Commencement
Date is rot the first day of a calendar month then Bese Rent for the month in which the Rent
Commencement Date falls shail be prorated, with Tenant to receive an abaiement of the Base
Rent for (he period accruing prior to the Rent Commencement Date, and Tenant shall, o the
Rent Commencement Date, pay the prorated amount of the monthly installment of Base Rent
aceruing for the period from the Rent Commencement Date tarough the last day of the calendar
‘month in which the Reat Commencement Datc falls.

() Commencing on the Rent Commencement Date, Tenant shall pay, as
Additional Rent, all other sums due from Tenant under this Lease (the torm “Rent, as used
herein, means all Base Rent, Additional Rent and all oher amounts payable hereunder from
Tenant to Landiord).

7. Operating Expenses/Taxes.

(@) Tenan: agrecs to reimburse Landlord throughout the Term, as Additional
Rent bereunder, for Tenant's Share, as defined in the Summary, of: ) the annual Operating
Expenses for cach caleadar year, or portion thereof, during the Term; and (i) the annual Taxes
for each calendar year, or portion thereof, during the Term. “Tenants Share” has been
determined by dividing the rentable Square footage of the Premises by the reniable squarc
footage of the Building. Landiord and Tenant hereby agree that Tenant’s Share is the percentage
amount set forth in the Swmmary. Tenant’s Share of Operating Expenses and Taxes for zny
calendar year shail be appropriately prorated for any partial calendar year occurring during the
‘Term, using the ratio of the number of days of the Term in such partial calendar year divided by
the total number of days in the calendar year.

{b)  “Operating Expenses” means ail costs and expenses incurred by Landlord
which are directly atiribolubie ur reasonsbly allocable to the ownership, maintenance and
operation of the Property inciuding, but not licited to: maintenance, repair and repiacement of
any piumbing, electrical, mechanical, utility and safety systems which are part of the Property,
paving and parking areas, roads and driveways of the Property; maintcnance of exterior areas
such as gardening and landscaping, snow removal and signage; maintenance and repai of Toof
‘membranes (except that the cost to meintain the roof at the peneiration poinis of Tenant-installed
Toof vents shall be bilied directly to Tenant &s Additional Rent), flashings, gulters, downspouts,
roof drains, skylights and waterproofing; painting; lighting; cleaning; refuse removal; security:
insurance costs, uiility services attributzble to the Common Arcas; personnel costs for employees
or agents directly related to the management, operation, repair or maintenance of the Property:
‘personal property taxes (relating to personal property used exciusively for the Common Areas at
the Property, or if not used exclusively at the Property, the cost of such shall be equitably
allocated among the properties at which such is used); assessments or other fees or expenses due
under recorded documents affecting the Property, rentals or ease payments peid by Landlord for
tented or leased personal property used in he operation or mainienance of the Property; fees for
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required licenses and permits; a property management fee; costs incurred up fo the deductible
limit in any insurance policy to repair damage from a casualty; and capital improvements made
10 or capital assets acquired for the Property after the Commencement Date that (1) are intended
to reduce Operating Expenses (but only to the extent of the amount of actual savings of
Openating Expenses) or (2) are rezsonably necessary for the health and safety of the ocoupants of
the Property or (3) are required under any and all applicabie laws, statutes, codes, ordinances,
orders, rules, regulations, conditions of approval and requirements of ail federal, state, county,
municipal and govemmental authorities and all administrative or jodicial orders or decress and
all permits, licenses, approvals and olher entitiements issued by govemmental entities, and rules
of common law, relating to or affecting the Property or the usc or operation thereof, whether now
existing or hercafter enacted, including, without limitation, the Americans with Disabilifies Act
of 1990, 42 USC 12111 <t seq. {the “ADA") as the same may be amended from time to time, all
Environmental Laws (as hereinafer defined), and any CC&Rs, or any corporation, committee or
association formed i connection therewith, or any supplement thereto recorded in eny official or
mlucmdswmmpromMmmymmmmfﬂM
Expenses™), which capital costs, or an allocable portion (hereof, in excess of $10,000 per
improvemen: shall be amortized over their uscful fives, together with interest on the unamortized
balance of such casts at the Prime Rate plus three percent (3%); provided, however, that costs
savings resuiting from capital improvements or capital assets may be included in Operating
Expenses to the extent of savings realized in a particular Lease Year without regard o the
foregoing amortization requirement. Operating Expenses shall, during any period the Ruilding is
not fully occupied, be “grossed up” so that Tenant's Share of such Operating Expenses is
computed es though the Building bad been fully oceupied for such period in question. Operating
Expenses do not include: (a) the cost of capital repairs, replacements or impravements, other
than Permitted Capital Expenditures {as set forth above); (b) debt service under mortgages or
‘ground rent under ground leascs; (c) costs of restoration 1o the extent of net fnsurance proceeds
received by Landlord or any other cost incurred by Landiord for which Landlord is fully
reimbursed by insurance, warranties, service contracts, taking ewards or by direct reimburscment
by any otber tenant of the Property; (d) leasing commissions, advertising costs and fenant
improvement costs; (e) litigation expenses relating to disputes with tenants; (1) Taxes; () any
Landiord asset manegement fee (other than the property mansgement fee referenced in the
immediately preceding sentence). Landlord corporate cost allocations, Landlord computer usage,
Landlord office expense, Landlord mark-up or Landiord overhead cost allocation: (i) the
‘maintenance, repair and replacement of any heating, ventilation and air conditioning systems at
the Property (it being undersiood that such are excluded because Tenant is directly responsible
for the mainienznce, repair and replacement of the heating, ventilation and air conditioning
systems within the Premises pursuant fo Section 19 of this Lease); (i) depreciation of the
Building or any ofher improvements situated within the Property; (j) any amount paid for
products or services to an entity that is an affiliate of Landlord in excess of the fair market velue
of such services and products; (k) the cosis of any utilities which are Separately metered to the
Premises or to another fenant’s premises; (1) any fines or penaltics imposed on Landlord for
fefling o timely perform its obligations under this Lease; (m) salaries of employees or agents not
directly related (© the management, operation, repair or maintenance of the Premisss or Property;
{n) expenses resulting from any violation by Landlord of the terms of any leasc of space in the
‘Building or ofher buiidings on ihe Property and any costs necessitated by or resulting from the
negligence or misconduct of Tandlord, its agents, employees, vendors and/or contractors; (o) any

LEGALIS7042¢1 6 82552838 835 20457000





image141.png
‘bad debl loss, rental loss, or reserves for bad debts or rental loss; (p) coss (other than the cost of
routine maintenance and monitoring) of remediation of Hazardous Materials whick are in or on
the Property that are not Tenant’s responsibility as provided in this Lease; (g) any increase in
insurance premiums to the extent caused or attributebie 10 the vSe or act of another tenant of the
Building or Property; or (r) any costs which would allow Landlord a “double recovery” of any
other costs for which Landlord is dircetly reimbursed other than as an Operating Expense.

(@) “Taxes” means all taxes and assessments of every kind and nature which
Landlord shall become obligated to pay with respeet o each caiendar year of the Term of portion
thereof because of or in any way connected with the ownership, leasing, and operation of the
Property or any part thereof, subject to the following: (i) the amount of ad valorem real and.
personal property taxes against Landlord’s real and personal property to be included in Taxes
shall be the amount required 10 be paid for any calendar year, notwithstanding that such Taxes
are assessed for a different caiendar year {the amount of any tax refunds received by Landlord
during the Term of this Lease shall be deducted from Taxes for the calendar year fo which such
refunds are attributable); (ii) the amount of special taxes and special assessments to be included
shall be limited to the amount of the installments (plus any interest, ofher than penalty interest,
payable thercon) of suci special tax or special assessment payable for the calendar year in
respect of which Taxes are being determined; (iii) the amount of any tax or excise levied by the
Siate, County, Township, Borough end/or City where the Property is located, any political
subdivision of cither, or any other taxing body, on rents or other income from the Property {or
the value of the leases thercon} to be included shall not be greater then the amoun( which would
have been payable on account of such tax or excise by Landlord during the calendar year in
respect of which Taxes are being determined had the income received by Landlord trom the
Property, exchuding amounts payable under this subsection (ii), been the sole taxable income of
Landlord for such calendar year; (iv) there shall be cxcludod from Taxcs all income faxes, except
those which may be inchuded pursuant fo the preceding subscetion (iii) above, excess profifs
taxes, franchise, capital stock, and inheritance or estate taxes: and {v) Taxes shall akso inciude
Landlorc’s reasonable costs and expenses (including reasonable stomeys” fecs) in confesting or
atiempting to reduce any Taxes, but only to the extent of the savings realized. Landlord shall,
mpon Tenant’s wrilien request, fornish Tenant with copies of tax bilis relative to the Property.
Taxes shall, during any period the Building is nol fully occupicd, be “grossed up” so that
Tenant’s share of such Taxes is computed as thongh the Building had been fully oceupied for
such period in question.

) Landlord shall, on o before the Commencement Date and as soon as
reasonably possible after the commencement of each calendsr year thercafier, provide Tenant
with a statement of the estimated monthly instaliments of Tenant’s Sharc of Operating Expenses
and Taxes which will be due for the remainder of the calendar year in which the Commencement
Date occurs or for the next ensving calendar year, as the case may be. Landlord agrees to keep
books and records showing the Operating Expenses in accordence with generally accepted
accounting principles (as modified for industrial buildings in a manner comparable (o other
similar buildings in the commercial area where the Property is locared) and practices consistently
‘maintained on a year-to-year basis in compliance with such provisions of this Lease as may
affect suck accounts, and Landlord shail endeavor to deliver to Tenant within nivety (90} days
after the close of each calendar year (including the calendar ycar in which this Lesse terminates),
2 statement (“Landlord’s Stafement) as follows (but the failure of Landlord to deliver
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Landlord’s Statement within such time frame shall not affect Tenent’s liabilily for Tenant's
Share of Operating Expenses and Taxes): (1) confirming that the books and records covering the
operation of the Properry have been maintained in accordance wilh ihe requirements in this
subscetion (d); (2) showing the actual Opersting Expenses for such calendar year; and (3)
showing the actual Taxes for such calendar year. Upon reasonable prior writien request given
nol later than sixty (60) days following the date Landlord’s Slaiement s delivered to Tenant,
Landlord will providz Tenant detailed documenzation o support Landlord’s Statement or provide
‘Tenant with the opportunity o review such supporting information, snd Tenant, ai is sole cost
and expense. will be entitled to audit such Landlord Statement. 1f Tennt docs not notify
Landlord of any objection to Landlord’s Statement within ninety (90) days after delivery of
Landlord’s Statement {the “Outside Augit Obiection Date™), Tenant shail be deemed to have
accepted Landlord’s Statement as true and correct and shall be deemed to have waived any right
10 dispute the Operating Expenses and/or Taxes due pursusnt fo that Landlord’s Statement.
‘Tenant acknowledges that Landlord is not required to maintain ifs records for the Property at the
Property, and Tenant agrees that any tcvicw of records under this Section shell be at the sole
expense of Tenant and shall be conducted by «n accountant or other person experienced in
‘accounting for income and expenses of industrial projects engaged solely by Tenant on terms
which do nof entail any compensation based or messured in any way upon any savings in
Additional Rent or reduction in Operating Expenses achicved through the inspestion process.
Notwithstanding anything o the contrary contained herein, Tenan: shall pay Tenant's Share of

Expenses and/or Taxes within the time periods specified in this 1.2ase whether or not
Tenant hes any objection thereto or is contesting Landiord’s Statement. Tenant acknowledges
and agrees that any records reviewed under this Section constitate confidential information of
Landlord, which shall not be disclosed to anyonc other than the person performing the review,
the employces and agents of Tenant who receive the resulls of the review (including its real
estate and legol staff and consultants), and Tenant’s sccounting employees. The disclosure of
such information to any other person, whether or not caused by the conduct of Tenant, shall
constitutz a material breach of this Lease. In the event of any errors based on the final undisputed
audit findings, the appropriate party will make a corresting payment in full fo the other party
within thirty (30} days afier the final etermination and communication (o all parties of the
amount of such error. [ the event of any errors shown by the final, vndisputed audit of
Landiord's Operating Expenses and Taxes, in excess of five percent (3%) of the Operating
Expense and axes for that calendar year, Landlord will also reimbursc Tenant for all reasonable
costs of the audit and verification reasonably and actually incurred within tie thirty (30) day
correcting payment period

(2)  Tenant shail pay 1o Landlord, together with its monthly payment of Base
Rent as provided in Section 5 above, as Additionai Rent hereunder, Landlord’s estimate of the
monthly installment of Tenant’s Share of Operating Expenses and Taxes for the calendar year in
question {assuming that 1/12th of Tenant’s annuel obiigation for the same is to be paid cach
‘month). At the end of any calendar year, if Tenant has paid to Landlord an amount in excess of
Tenant’s Share of Operating Expenses and Taxes for such calendar year, Landlord shall
reimburse to Tenant any such excess amount {or shall apply zny such excess amount to any
amount then owing to Landiord hereunder, end if nonc, to the next due installment or
installments of Additional Rent due hereuader, at the option of Tenznt). At the cnd of any
calendar year if Tenant has paid to Landlord iess than Tenant’s Share of Operating Expenses and
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‘Taxes for such calendar year, Tenant shall pay to Landlord any such deficiency within fifeen
(15) busincss days after Tenant receives Landlord's Statement.

) Forthe calendar year in which this Leese terminates and is not extended or
renewed, the provisions of this Scction shall apply, but Tenant’s Share for such calendar year
shall be subject 1o a pro rata adjustment based upon the mumber of days prior to the expication of
the Term of this Lease. Tenant shall make monthly estimsted paymenis of the pro rata portion of
Tenant’s Share for such calendar year (in the manner provided above) and when the actual
prorated Tenant’s Share for such calendar year in which this Lease terminaes is determined,
Landlord shall send Landlord’s Statement o Tenant for such year and if Landlords Statement
reveals that Tenant's estimated payments for the prorated Tenant’s Share for such calendar year
exceeded the sctual prorated Tenant’s Share for such calendar year, Lendlord shall include a
refund for that amount along with Landlord’s Statement (subject 1o offset in the event Tenant is
in defiuil hercunder). If Landlords Statement reveals that Tenant’s estimated payments for the
prorated Tenant's Share for such calendar year were less than the actual prorated Tenant’s Share
For such calendar year, Tenant shall pay the shortfeil to Landlord within twenty (20} days after
the date of receipt of Landlord’s Statement.

8. Late Charge Ofher remedies for non-payment of Rent notwithstanding, if any
monthiy installment of Base Rent or Additional Rent is not received by Landlord within five (5)
days after the date due, or if any payment due Landlord by Tenant which does not have a
scheduled due date is not received by Landlord on or before the fifteenth (15®) day foliowing the
date Tenant was invoiced, a late cherge of ten percent (10%) of such past due amount shall be
immediately due and payable as Additionai Rent hereunder. If any such delinquent amount
remains outstanding five (5) days after the same was due, interest shall sccroe on all such
delinquent amoznts, from the date past due until paid, at the lower of a rate of ore and onc-half
(1-172%) percent per month or fraction thereof from the date such payment s due until paid
{Annual Percentage Rate = 18%), o the highest rase permilted by applicablc lav.

5. Partial Payment No payment by Temant or accepiance by Landlord of an
‘amount less than the Rent herein stipulated shali be deemed a waiver of any ofher Rent due. No
‘partial payment or endorsement on any check or any letter sccompanying such payment of Rent
shall be deemed an accord and satisfaction, but Landlord may acecpt such payment witiiont
‘prejucice to Landiord’s right to coliect the balance of any Rent due under the terms of this Lease
‘or any late charge assessed against Tenant hercunder.

10.  Useof Premise/Environmeatal Matters.

(a)  Use. Tenant shall use and occupy the Premises solely for the Permitied
Use set forth in the Summary and for 0o other purpose. In no event shall Tenant use the
Premises for any use which wouid render the Premiscs or Tenant’s use thereof as an industriz]
establishment under Crvironmental Laws (as defined beiow). The Premises shail nof be used for
any illegal purpose, nor in violation of any vaiid law, ordinance or regulation of any
governmental body, nor in any manner to create any nuisance or {respass, nor in any manner
‘which might void the insurance or increase the rate of insurance on the Premises of the Property
mor in any manner inconsistent with the quality of the Property. Landiord shall, at Landlord’s
‘expense, make application to the appiicabie governmental authority for the issuance of zoning or
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use approval {or local equivalent) (the “Use Approval™} for the Premises for the Permitted Use
set forth in the Swnmary. Notwithstanding anything set forth in this Lease o the contrary, it
Landlord is unable (o obtain the Use Approval within sixty (60) days after the Effective Date
(subject 10 a day-for-day exsension for cach day after the Efiective Dafe that Tenant fails to
provide all applicable information and signed documeniation necessary o oblain the Use
Approval), Tenant shall have the right fo torminate this Lease as iis sole and exclusive remedy by
providing written notice to Landlord before (he carlier of (i) five (5) days after the Outside Use
Approval Date and (i) the date upon which 1.andlord obizins the Use Approval. Tenan: shali

‘govemmental authority with such informtion and documentation as may be requested to pursuc
such process. Notwithstanding the foregoing, Tenant acknowledges that Landlord has made no
representations or warranties with respect to the suitability of the Premises for the Permitied Use
or whether epplicable lzws permit such use.

() Environmentsl Matters.
G For purposes of this Lease:

“Contumination” means the contained or uncontained presence of or relcase,
lage, leakage, migration, disposal, burial, or placement of Hazardous Substances upon,
in, below, or into any surface water, ground water, knd sarface, subsurface soil or strata,
building, or improvement at any portion of the Property including the Land, the Premises and/or
the Building.

“Environmental Laws” means (A) ell foderal, stafe and local codes, laws
(including, withoul imitation, common iaw), erdinances, regulations, repurting or licensing
requirements, ruies, or stalutes relating to poilution and/or safety and/or fhe protection of human
health and/or the protection of the environment (including ambient air, surface water, ground
waler, land surface, or subsurface sofl o strata), regardiess of whether in existence on the datc
hereof or enacted thereafter, including, but ot Jimited to, the Clean Waier Act, 33 US.C. §§
1251 et seq. (CWA); the Cican Air Act, 42 USC. § 7401 ct seq. (CAA); the Resource,
Conservation and Recovery Act, 42 US.C. §§ 6901 et seq. ("RCRA™: the Comprehensive
Environmental Response, Compensetion and Liability Act, 42 USC. § §6901 et seq.
{CERCLA)to 6975; the Toxic Substance Control Act, 15 US.C. §§ 2601 ei seq. (TSCA)to 2692;
the Occapational Safety and Heaith Act, 29 US.C. § 651, et seq. and the Emergency Plamning
and Community Righi- to- Know Act of 1986 (EPCRA), 42 US.C.A. §11001, et seq. (EPCRA);
the New Jersey Spill Compensation and Control Act, N.J.S.A. 58:10-23.1 1 (“Spill Act™); and the
New lerscy Site Remediation Reform Act, N.LS.A. 58:10C (SRRA). and (B) any rules,
regulations, amendments, guidelines, directives, orders or the like adopted pursvant (o or
implementing the statutcs, laws, codes and ordinances referenced in subscetion (A).

“Hazardous Substances™ means any chemical, waste, by-product, poiiutant,
contaminant, compound, product, substance, equipment or fixture defined as or deemed
hazardous or foxic under any Environmental Law or otherwise regulated under amy
Environmentul Law, including, without limitation, (A) gasoline, dicscl fucl, fusl oil, motor oil,
weste oil, and any other petrolcum or petroleum hydrocarbos, including any additives or other
by-producs or constituents associated therewith, (B) pesticides and other agricultural chemicals,
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{C) asbestos and asbestos containing materials in any form, (D) w'yﬂllumnnd lnphmyls, @)
radioactive materials and radon, (E) mold and (G) urea formaldehyd foam insul

) Tenant covenants that all its activi
Tenant’s employees, agents, contradtors, and any entity related to, affiliated with or acting on
‘behalf of Tenant (collectively, the “Tenant Parties™), on the Premises and on the Property, during
the Term will be conducted in compliance with all Environmental Laws. Tenan, at Tenant’s
sole cost and expense, shall be responsible for obtaining all permits, licenses and/or approvals
under Environmental Laws necessary for TenanC’s operation of s business on the Premises
(“Environmental Permits™) and shall make all rofifications and registretions required by any
applicable Environmental Laws, and promptly provide copics to Laodlord. Tenant, at Tenant's
sole cost and expense, shall at all times comply with the terms and conditions of ali such
Environmentai Permits, nofifications and registrations and with any olher applicable
Environmental Laws. Tenant covenants (ha it shall obtain all such Environmental Pecmnits
necessary for Tenant’s operation of its business on the Premises prior fo the Commencement
Date and make all such notifications and registrations required by any applicsble Environmental
Laws prior to the applicable deadline to do so.

(iii)  Tenant shall not cause or permit any Hazardous Substances except
for Permitted Materials (25 horeinafter defined) to be brought upon, kept or usad in or about the
Premises or any other portion of the Property, without the prior writien consent of Landiord,
which consent may not be nnreasonably withheld, conditioned or delayed. ¥or purposes hereof,
the term “Permitted Materials” means the following items used in the Permitted Use at the
Premises:

1. cleaners and cleaning supplics of s household nature;

2. cleaners and other materials used for treating, cleaning, coating,

lubricating or servicing equipment or other ssets or inventory of
‘Tenant st the Premises,

3. office supplics (such as, but not limited to, toner cartridges, white-
‘out and similar items); and

4. Hazardons Materials kept and used on the Premises as reasonably
‘ecessary and convenient for the conduct of the Permitted Usc,
including, but not limited to; Lithium Iron Phosphate, Lithium
‘Titanate, Lead acid batterics, Tefion grease, and denatured alcohol,
‘and smaii quantities of Acetone.

(iv)  “Prohibited Substances” are defined for purposes of this Lease as
Hazardovs Substances that are not Permitted Materials. All such Permitted Materials shall be
used and stored on the Premises ony in compliance with all applicable laws and regulations
pertaining thereio (including Environmental Laws), and in the manner recommended by the
product manufacturers or industry experts to reasonably minimize the possibility of release
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(“Recommended Practices”). Tenant shali be responsible for obtaining any required permits and
paying any fees and providing any testing required by any govermental agency in connecfion
with s activities at the Premiscs;

) Regardiess of any consents granted by Landlord pursuant to
Section 10(b)(ii), Tenant shail under no circumstances whalsocver cause or pemmil any
Contamination by Tenant or (he Tenant Parties. If such Contamination by Tenant or any of the
Tenant Parties shall occar, Tenant shail promptiy at its expense (A) confain and control,
investigate, nofify applicable governmental agencies, end clean vp, remove, or remedy such
Contamination and take any and all other actions required under applicable Environmental Laws,
{B) restore the Premises and the Property to the condition existing prior to the Contamination,
and (C) notify and keep Landlord reasonably informed of such containment, control,
investigation, cleanup, removal, remediation and restoration activities, and any communications
with governmental agencies. All such activities shall be conducted by Tenant or the Tenant
Pasties in accordance with any and all Enviroamental Laws and ofher applicable federal, state
and local laws and reguiations. Landlord shall have the right, but not the obligation, afler
providing Tenant with fotice and a reasonable opportumity (o cure, fo enter onto the Premises or
to take such other actions as Landlord deems necessary or advisable so to contain, control,
investigate, clean up, remove, remediate, festore, resolve or minimize the impact of, or otherwise
deal with, any such Contamination by Tenant or the Tenant Parfics. Al costs and expenses
incurred by Landlord in the excreise of any such rights shall be paysbie by Tenan! upon demand
as Additional Rent.

(vi) Regardless of any consents granted by Landlord pursuant to
Section 10(bGii), Tenant shall under no circumstances whatsoever (A) cause or permit any
activity on the Premiscs, or (B} cause any activily on any other portion of the Froperty which
‘would cause the Premises or any other portion of the Property fo become subject to regulation &5
2 hazardous waste treatment, storage or disposal facility under the Solid Waste Disposal Act, as
amended by RCRA or the reguiations promulgated thereunder, (C) cause or permit any activity
‘on the Premises or cause on any olher portion of the Property which would cause the Premises or
any other portion of the Property to qualify as a Major Facility under the Spill Actor the
regulations promuigated thereunder, now in existence and as may be amended from time to time,
(D) cause or permit any activity on the Premises or cause any activity on the Property which
would cause the Premises or any other portion of the Property to become subject o any fien
imposed under or as 2 result of any Environmental Law, (E) cause or permit the discharge of
Hazardous Substances into the storm sewer or sanitary sewer system serving the Property, (F)
the installation of any underground tank, oil/water separator, sump pump, o underground piping.
on or under the Premises or any other portion of the Property, except in accordance with Section
10(b)(vi), or (F) cause or permit any activity on the Fremises or the Property which would cause
the Premises or any other portion of the Property fo be considered an “Indusirial Establishment”
as that term is defined under the New Jersey Industrial Site Recovery Act, NJS.A. 13:1K-6, et
50q. (“ISRA™).

(vii) I Landlord reasonably beiieves that Tenant may be in default of its
obligations under this Scction 10(b), Landlord shail have the right {but not the obligation) prior
fo the expiration of the Term fo cause a qualified environmental consultant to perform, a
Preliminary Assessment of the Premiscs. If such Preliminary Assessment shall reveal that
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Tenant has breached its obligations under this Section 10(b), Tenant shall pay to Landlord on
demand as Additional Rent all costs and expenses incurred by Landlord in eonnection with such

(vifi) Tenant shall obiain the prior written approval of Landlord, which
may be withheld in Landlords sole discretion, for the installation of any storage tank, whether
above or underground, a the Premises and will comply with all applicablc laws s o iis design,
installation, operation and closure. Upon termination of (his Lease, Landlord shall have the
option of requiring that Tenant, &t Tean’s sole cost and expense, pecform tests relating (0
and/or remove any tank installed by Tenant and associaled conteminated material, in which case
‘Tenant skall promptly provide Landlord with copies of any required closure report and no furdher
action lefter. Tenant's obligations wnder this subsection shall survive expiration or soomer
termination of this Lease.

(i) If Tenant’s use of any portion of the Premises is for any purpose
that results in the requirement (o obtain an approval of any kind by any governmental agency
administering any Environmental Laws (A) in order o: (a2) change the forn of subsiance of
past or all of the ownership of the Premises o the assets thercon by any means or under aay
ciroumstances, o (bb) transfer the ownership of part or all of the Fremiscs or the assets thereon
by any means or under any circumsiances, or (B) due to: (xx) cessation of pant or all of the
‘operations on the Premises for any reason, or (yy) a change in the operations on the Premises to 3
use tha does not require such approval, Tenant shall, in compliance with all applicable
requirements. and, if relevani, prior to the expiration or (ermination of this Lease or prior to
assigning o transferring an interest in the Premises, at Tenant’s sole cost and expense apply for
and obtain for Landlord the required approval and perform all remedial actions and any other
obligations, including but not Jimited o establishing a remediation funding source, necessitated
in whole or part by Tenant’s activities at the Premises. Tenant and Landlord shall cooperate as
nocessary 1o prepare any such application and represent and warrant that any such application
‘made pursuant o this subsection shall be truc and complete to the best knowledge, information
and belief of cach. 1f such a povernmental approval requirement exists, but Tenant believes tat
its operations or planned transaction is not subject to such requirement, Tenant, at its sole cost
nd expense, shall obizin for Landlord a statement from the applicable governmental agency that
the Premises is not subject to such requirement. Tenznt’s obligations under this subsection shall
survive expiration or sooner (ermination of this Lease.

() Tenant agrees that any contracts or agreements of zny kind entered
into or renewed by Tenant after the date of this Lease, for the occupancy of or the performance
of activities on the Premises will contain the same [imitations on the activities of such other
contracting party as are plzced on Tenant by this Seclion 10(b).

(xi)  Tenant agrees to permit Landlord and its authorized representatives
to enter, inspect and assess the Premises ai reasonable times and with reasonable advance notice,
for the purpose of defermining Tenent’s compliance with the provisions of this Section 10(b).
Such inspections and assessmeats may include oblaining semples and performing tests of soil,
surface water, groundwater or olhcr media at Landlord’s expense, unless such inspections
determine that there has been a violztion of Environmenial Laws by Tenant at the Premises or
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Property or a release, spillage or leakage of Hazardous Substances by Tenant at the Premises, in
which casc such assessments shall be at Tenant’s expense.

{xii)  Tenant shall nol use the Premises for any activity or use identified
in N.LA.C. 7:26B, Appendix C. as such may be amended from time fo time. Tenan! represents
and warrants o Landlord that Tenant’s use of the Premises is classified under the North
American Industry Classification System (NAICS) as code 237130.

{xiii) Tenant shall and hereby does indemoify Landlord and hold
Landlord harmless from and against any and all expense, loss, and fiability suffered by Landlord.
by reason of the slorage, generation, release, spillage, leakage, migration, burie], placement,
handling, treatment, transportation, disposal, or arrangement for transportation or disposal, of
any Hazardous Substances (whelber accidental, intentional, or negligent) by Tenant or any of (he
‘Tenan Parties or by reasan of Tenaal’s breach of any of the provisions of this Section 10. Such
expenscs, losses and liabilities shall include, without limitation, those that Landlord may incar
(A) to comply with any Environmental 1.aws, (B) in studying, removing, disposing, remedying
or otherwise addressing any Hazardous Substances and Contamination at, on, under, or from the
Premises or any other portion of the Property, or restoring the Premises and the Properly fo its
‘prior condition, (C) with respect to fines, penalties or ofher sanctions asscssed upon I andlord,
(D) with respect to logal and professional fees and costs incurred by Landlond in connection with
the foregoing, and (E) with respect 10 any demages for bodily injury or property damage. The
indemnity contained herein shall survive the expiration or earlier termination of this Lease.
‘Tenant's obligations under this subsection shall survive expiration o sooner termination of this
Lease. Notwithstanding anything o the contrary contained in this Lease, Landlord covenants
and agrees with Tenant that Tenant shall have no liabilily or obligation whatsoever (whether o
Landlord or to any third party or governmental agency} regarding (i) the presence, exisicnce,
release, vse, manufacture, generation, discharge, storage or disposal of any Hazardous
Substances on, under, in o aboul, or the ransportation of any Hazardous Substances (o or from
the Premiscs or any other part of the Property, occurring prior 1o, of in existence s of, the
Commencement Date, (i) the violation (or alleged violation) of any Eavironmental Laws
affecting the Premises or Property occurring prior to, o in existence as of, the Commencement
Datz, {collectively, “Preexisting Environmental Conditions™), o (iii) Hazardous Substances that
onigrates on, under or above the Premiscs or Properly during the Term from offsite unless
caused, permiticd or exacerbaied by Tenant or a Teaant Party.

(©)  Landlord represents and warmnts to Tenant that, to Landlord’s actual
knowledge without investigation, other than as may be set forth in that certain Phase 1
Environmental Site Assessment of 28 Engelhard Drive, Monroe Township, NJ, dated March 16,
2011 prepared by ATC Associates Inc,, the Premises is not in violation of any Environmental
Laws.

1. Compliance with Laws  Tenanl shall comply with all federal, state, and
‘municipal laws, ordinances and regulations (including, witkont limitation, the Amcricans with
Disabilities Act) applicable (o Tenant, Tenant’s busincss and Tenant’s use of the Premiscs.
‘Tenant and Landlord agree to comply with all mandatory and voluntary energy, water or other
conscrvation controls or requirements applicable to industrial buildings issued by the federal,
state, county, municipal or other applicable goveroments, or any public utility o insurance
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carrier including, without limilation, controls on the permitted range of temperature seltings in

or the hours of operation of the Building, Any terms or conditions of this Lease that contlict or
interfere with compliance by Landlord with such mandatory controls o requirements shall be
suspended for (he duration of such controls o requirements. It is further agreed that compliance
with such mendatory controls or requirements shall not be considered an eviction, actial or
constructive, of Tenan! from the Premises and shall not entitle Tenant (o ferminate his Lease or
to an abatement or reduction of any rent payable hereunder.

12, Waste Disposal.

(@) Tenan shall be responsible for the removal and disposal of all normal
trash and wase (i.e., waste that does not require special handling pursuant fo subscction 12(b))
generated within the Premises and such shall be deposited in dumpsters located in areas
Gesignated therefor by Lendlord and arranged for by Tenant at Tenant’s cosi.

)  Tenant shall be responsible for the removal and disposal of any waste
deemed by any governmental authority aving jurisdiction to b hazardous or infecticus or
requiring pecial handling, such removal and dispasal (o be in accordance with any and all
applicable governmental rules, regulations, codes, orders or requirements. Temani agrees (o
separate and mark appropriately all hazardous, infectious or special waste 10 be removed and
disposed of by Tenant pursvant to this subsection (b) and identify itself as the generator of thal
waste. Tenant hereby indemnifies and holds harmless Landlord from and against any loss,
claims, demands, demage o injucy Landlord may suffer or sustain es a result of Tenant’s failre
to comply with the provisions of this subseetion (b), which indemnity shall survive the expiration
or soomer termination of this Lease.

13.  Rules and Regulations. The rules and regulations currently in effect, a copy of
which i aitached herelo as D and all reasopable rules and regulations and
‘modifications thereto which Landlord may hercafter from fime to time adopt and promulgate
alier notice thereof to Tenant (collectively, the “Rules and Regulations”™), for the government and
management of the Propetty, are herehy made a part of this Lease and shall Guring the Term be
observed and performed by Tenant, its agents, employees and invitees; provided same are
applied and enforced by Landlord uniformly (o all tenants and occupants of the Property.
Notwithstanding anything to the contrary herein, Landlord shall not amend or adopt any rulcs
and regulations which would materially prevent or materially interfere with the use of the
Premises for the Permitted Use. In the event of any conflict or inconsistency befveen the Rules
and Regolations and the express terms of this Lease, the conflict shall be resolved ia favor of the
express terms of (his Lease.

4 U Landlord represents that the Premises are curreatly serviced by natoral

gas, electricity, sewer scrvice, (clephone, and water service connections. Tenant will promptly
W&mﬂynﬂgmmmwlwr,mmo[aﬂmrﬂgghﬁ,mﬁngmrgy light,
power, sewer service, lelephone, water, refuse disposal and other ulilities and services supplicd
to the Premises, together with any related installation o conncction charges or deposits incurred
during the Term. Landlord shall deliver (he Premises to Tenant separatcly-metered or sub-
metered with respect to wtiities. Any meter so installed may, at Landlord’s option, be a “smart
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meter”. Tenant shall pay for the consumption shown on the meter plus any reasonable fee
applicable to readiing the meter, either direclly to the third-party utility provider in the case of &
direct meter or to Landlord in the case of a submeter or check mefer, and Tenant shall report (o
Landlord TenanC’s usage as measured by the meter. Tenant shall be required to submit to
Landlord eleeiricity and water consumplion data in a format decmed reasonably acceptable by
Landlord within thirty (30) days written request by Landiord. Landlord reserves the right 1o
participale in wholesale energy purchase programs and to provide energy 1o the Property through
such programs so long as the cost to Tenant is competitive. In o event shall Landlord be liable
for any interruption or failure of any utility servicing the Property, except 8 is exprossly
provided below. Notwithstanding the foregoing, solely in the event of an interruption of any
wiility service which is caused by the gross negligence or willful misconduct of Landiord or its
agents, employees or contractor(s) that lasts beyond five (5) consecutive business days after
Tenant delivered written notice (0 Landlord of such interruption and Tenant fumished such
notice promptly upen learning of the occurrence thereof, and such wtility service interruption
prevents Tenant ffom occupying the Premises or the Tenant Truck Parking Area o a material
portion of cither, or operaing its business from the Premises, then, s Tenants sole and exclusive
remedy Uerefor, Rent shall abate as o those portions of the Premises which are unoccupiable
from and afier the fifth (5%) consecutive business day  after Landlord's receipt of such written
notice from Tenant and shall continue until such space is again occupiable.

15, Signs. Tenant shall not paint or place any signs, placards, or other advertisements
of any chatacter upon the Common Areas or on fhe outside walls or roof of the Building except
with the prior wrillen consent of Landlord, which consent may not be unreasonably withheld,
delayed or conditioned. Tenant may install dock position mumbers on the docks. In addition,
Tenant may, at Tenant’s cost, place its name on the existing monument signage located at the
Premises in (e approximate arca depicted on Cxhibit A-1, provided, Tenant’s name shall be in
the same font and size of the other tenants named thercon. All such signs installed by Tenant
skall be in compliance with all applicable laws. Tenant shall remove any such signage and
resiore any damage caused thereby prior to the expiration or carlier termination of this Lease.

16.  Letter of Credit Security.

@  Upon execution of this Lease, Tenant shall deposit with Landlord and
through (he Term shal! keep on deposit with Landlord, an imevocable Letter of Cradit {the
“Letter of Credit") in the amount of One Hundred Fifty-Theee Thousand Eight Hundred Eighty-
Four and 52/100 Dollars ($153,884.52) as security for the payment by Tenant of the Rent and all
other charges or payment to be paid hereunder and the performance of the covenants and
obligations contained hercin.

6)  Ifatany time Tenant shall be in default under any of the provisions of this
Lease beyond the applicable notice and cure period set forth in Section 31 (i any), Landlord
shall be eatitled, at its sole discretion, to draw on the Lelter of Credil in the amount necessary, in
‘payment of (i) any Rent or other charge for the payment of which Tenant shall be in default, (i)
any reasonable expense incurred by Landlord as a result of any default of Tenant beyond the
‘applicable notice and cure period set forth in Section 31, and/or (i) any other sums due and
payable (o Landlord to which Landlord is entitled pursuant fo the terms of (his Lease. If any
portion of the Letter of Credit is used, applied or retained by Landlord for any pucpose set forth
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above, Tenant shall, wilhin fifteen (15) days afier demand thercfor is made by Landlord, restore
the Letter of Credit, to its original amount. The Letter of Credit, or as much thereof as has not
been utilized for such purposes, shall be returned to Tenant within sixty (60) days following the
expiration or carlicr termination of this Lease and proper surrender of the Premises to Landlord.
Notwithstanding the above provisions of this Section 16, if any claims of Landlord exceed the
amount of the Letter of Credit, Tenant shall remain liable for the balance of such claims.

() Lendlord may transfer the Letter of Credit to the purchaser (or other
transferee) of Landlord's interest in the Premises in the event such inferest is sold (or
transferred). and, in such instance; provided such transferee assuimes Landlord’s obligations
under this Lease, Landlord named herein shall be discharged from any further lisbility with
respect o the Lelter of Credit and Tenant shall look to Landlord's successor for (he retum of the
Leiter of Credit.

(d)  The required Letier of Credit shall be in the form of an Irrevocable
‘Standby Leiter of Credit in favor of Landlord as outlined hereinabove. Under any circomsances
under which Landlord is entitled the use of all or a part of the Letter of Credit, then, Landlord, in
addition to all other rights and remedies provided under (he Lease, shall have the right fo draw
down such permitted amount of the Letier of Credit and retain (he proceeds. The following
terms and conditions shall govern the Letter of Credit:

(i) The Letter of Credit shall be in favor of Landlord, shall be issued
hy a commercial banic reasonably acceptable 1o Landlord having a Standard & Poors rating of
"A" or befter, shall comply with all of the terms aad conditions of this Section 16, shall be
transferrable to a purchaser or other transferee of Landlords interest in the Premises who
assumes this Leases without charge, and shall otherwis be in form reasonably acceptable to
Landlord. The initial Letter of Credit shall have an expiralion date not carlier than twelve (12)
‘months afer the Commencement Date. A draft of the form of Letter of Credit must be submitted
to Landlord for its approval prior ta issuance.

(i) The Letter of Crodit or any replacement Letier of Crodit shall be
irrevocable for the term thereof and, shall automatically renew on a year-to-year basis until a
period ending not earlier than three (3) months after the (hen-scheduled expiration date of this
Lease (the "End Date") without any action whatscever on the part of Landlord; provided that the
issuing bank shall have the right mot to renew the Letter of Credit by giving written notice lo
Landlord sot kess than sixty (60) days prior to the expiration of the then-current temm of the
Letter of Credit that it does not intend 10 renew the Letter of Credit. Tenant understands that the
clection by the issuing bank not to renew the Letter of Credit shall nol, in any event, diminish the
abligation of Tenant to maintain such an irrevocable Letter of Credit in favor of Landlord
through such date.

@) Landlord, or its then managing aent, shall have the right from
Gime to time to make one or more draws on the Letier of Credit at any time that a default has
occurred and is continuing beyond the applicable notice and cure period set forth in Section 31,
if any. The Leiter of Credit must state that it can be presented for payment at (he office of the
issuer or an approved correspondent in the New York, New York area and may also be presented
for payment via facsimile. Funds may be drawn down on the Lefter of Credit upon presentation
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to the issuing or comesponding bank of Landlord's (or Landlord's then manzging agent’s)
certificate stating as follows:

“Beneficiaty is entitied to deaw on this credit pursuant to that certain Lease with a
Date of Execution ss of . 2017 between PPF Industrial 28 Engelhard, LLC, a
Delasiare limited liability company, as Landlord, and Ocesn Power Technologies, Inc., 2
Delaware corporation, as Tevant, as amended from fime to time."

e} Itis understood that if Landlord or ifs menaging agent be a corporation, &
‘partnership or other entity. then such statement shall be signed by an officer (if a corporation), a
general partuer (if a partnership), or any authorized party (3f another entity).

(®  Tenant acknowledges and agrees {and the Letter of Credit shall so statc)
that the Letter of Credit shall be honored by the issuing benk without inquiry as to the truth of
the statements set forth in such draw request and regardless of whether the Tenant disputes the
contest of such statement.

‘Without limiting the penerality of the foregoing. if the Letter of Credit
expires earlier than the Fnd Date, or (he issuing bank notifies Landlord that it will not rencw (he
Leiter of Credit, Landlord shall aceept a rencwal thereof or subsitute lelier of credit from the
issuing bank or another commercial bank meeting the requirements of this Section 16 (such
renewal or substitute Letter of Credit to be in effect not later than thirty (30) days prior (0 the
expiration of the expiring Letter of Credit), irrevocable and avtomatically renewable as above
provided to ninety {90) days after the End Date upon (he same ferms as the capiring Letier of
Credit or upon such olher terms as may be acceptable to Landlord. However, if i) the Letter of
Credit i not timely renewed, or (i) a substitute Letter of Credit, complying with all of the terms
and conditions of this Section is not received at least thirty (30) days prior 1o (he expiration of the.
expiring Letier of Credit, then Landlord may present the expiring Lettzr of Credit o the issuing
baok, and the entire sum 50 cbtained shall be paid to Landlord, to be held by Landlord until
Tenant would otherwise be entitled to (he retum of the Lefier of Credit, and to be retained by
Landlord as securily for the payment by Tenant of the Rent and all other charges or payments to
be paid hereunder and the performance of the covenants and obligations contained herein {and
Landlord shall have the right, from fime o time, to spply fhe same in payment of the amounts
refereaced in Section 16(b) above).

@) Provided (1) no Event of Default has occurred nor any event is continuing
on any of the applicable Gmes of determination set forth below which with the giving of notice
and passage of time, or both, would constitute an Event of Default and (2) Tenant's cash flow
from operating aclivities as reported on its annual Form 10K filed with the Securities and
Exchange Commission for the prior calendar yoar immediately proceding the applicable
Reduction Date (as hercinafter defined) is at least One Million Dollars ($1,000,000) (subsections
(1) and (2), collectively, the “Reduction Requirements™), then the smount required as a Security
Deposit shal! be reduced as set forth below. For the avoidance of doud, if Tenant fails to satisfy
the Reduction Requirements at (he time of any of the Reduction Dates, Tenant shall forfeit its
right io a reduction in the Security Deposit as of such Reduction Date; provided, however, such
shall not preclude Tenant from any future reduction(s) in the Sccurity Deposit on any future
Reduction Date if the Reduction Requirements are met on such date.
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() On the fourth (4%) anniversary of the Commencement Date (the
“Firs Reduction Datc”), the amount required as a Security Deposit shall be reduced by
$25,647.42;

(i) On the fifth (Sth) anniversary of the Commencement Date {the
“Second Reduction Date™), the amount required a a Security Deposic shall be reduced by
$25,647.42;

(i) On the sixth (6%) anniversary of the Commencement Date (the
“Third Reduction Datc™), the amount cequired as a Security Deposit shall be reduced by
$25,647.42; and

v)  On the seventh (7} anniversary of the Commencement Date {the
“Fourth Reduction Date™; and together with the First Reduction Date, Second Reduction Date,
Third Reduction Date, collectively, the “Reduction Dates™ and cach individually, a “Reduction
Dale™), the amount required as a Security Deposit shall be reduced by $25,647.42.

17.  Force Majeure. In the event of a strike, Tockout, labor trouble, civil commotion,
an act of God, inability fo oblain governmental permits (despite Landlord’s commercially
reasonable efforts), adverse weather conditions, shortage of Iabor or material, o any other event
teyond a party’s control, whether similar or dissimilar o the foregoing examples (a “furce.
mgjeure cvent”), which results in such party being unable to timely perform its obligations
hercunder (other than the payment of Rent by Tenant or the surrender of the Premises by Tenant
at the expiration or (ermination of this Lease for which this Section 17 shall not be applicable),
such party shall not be in breach hereunder and any relevant time period for such party’s
‘performance shall be extended on a day-for-day basis to account for such delay.

18.  Repairs By Landlord.

(@) Tenant, by taking possession of any portion of the Premises, shall accepl
and shall be held to have accepted such portion of the Premises as suitable for the use intended
by this Lease. In no event shall Tenant be entitled to compensation or any other damages or any
other remedy against Landlord in the event the Premises are not deemed suitable for Tenant’s
use. Landlord shall not be required to make any repairs or improvements o the Premises or the
Property except s otherwise specifically set forth in this Lease. Except for demage caused by
castialty and condermnation (which shall be governed by Secfions 22 and 23 below), and subject
to normal wear and tear, Landiond shall maintain {and the cost of same shall be an Operatiog.
Expense {exeept (0 the extent that the cost of such is expressly prohibited from being included as
an Operating Expensc under Section 7(b} of this Lease)) in good repair (in 2 good condition and
state consisient with similar quality industrial buildings in the Markel Area) the structural
components of the Building; the roof (inchuding the roof membrane, flashing, gutters (if any) and
downspouts (if any)); the exterior walls, footings and foundations of the Building; the floor slabs
and colucnns of the Building; and the electrical, lighting, mechanical, plumbing and HVAC
systems, facilities, fixtures and components serving more than just the Premises; provided,
bowever, if Landlord is required to make repairs or replacement (o any of the foregoing or any
ofher portion of the Property by reason of the acl or amission of Tenant, its employees, agents,
contractors, customers or invitees, Tenant agrees to pay Landlord within thirty (30) days of
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reccipt of invoice from Landlord, 100% of the reasonable out-of-pocket costs incurrud by
Landlord for making such repairs or replacements, as Additional Rent, regardless of whether
Landlord would otherwise be prohibited from including the same as an Operating Expense under
Section 7(b) of this Lease, provided that Tenant shall not be responsible for the payment of any
costs which would be covered by an insurance policy roquired to be meintaincd under this Lease
by Landlord (but Tenant shall be responsible for payment of (he deductible). Landlord shall also
e responsible for maintaining and repairing the Common Arcas, including all grounds, drives,
parking areas and salety barriers, the cost of which shall be an Operating Expense (exeept (o (he
extent that the cost of such is expressly prohibiled from being included as an Operating Expense
under Section 7(b) of this Lease).

()  Solely in the event that Tenant’s operations at the Premises are interrupted
as a resolt of Landlords breach of its repair obligations set forth in Scction 18(a) above, which
(A) continues beyond five (5) business days afler Tenant delivered wiritten nolice to Landlord of
soch failure and interruption and Tenant fumnished such notice promptly upon the occurrence
thereof and (B) prevents Tenant from occupying the Premises or a material portion thereof and
operating ifs business from the Promiscs, then, as Tenans sale and exclusive remedy thercfor,
Rent shall abate as to those portions of the Premises which are unoccupiable from and after the
fifth (Sth) consecutive business day after [andlord's receipt of such written notice from Tenant
and shall confinue until such space is again occupiable. For the avoidance of doubt, Landlord
shall not be deemed in default hereunder this Section 18 unloss Landlord shall bave failed to
‘maintain or repair any such jicm required to be maintained or repaired by Landlord under this
Section 18 within thirty (30) days after notice by Tenant, or if such item is not reasonably able to
be repaired within such thirty (30) day period, then Landlord shall be afforded such additional as.
may be reasonably necessary to complete such repair.

19, Repairs By Tenant Tenant shall, at ifs own cost and cxpense, clean and
maintain the interior of the Premises in good working order, condition &nd repair, moking all
mecessacy repairs and replaceaents, including but not limited to: lighting, partitions, docrs,
fixtures, platc glass, the Building’s mechanical, electrical and plumbing systems, the heating,
ventilating and air conditioning systems and serving only the Premises (provided Tenant shall
oot be required to repair and maintain the warehouse air condifioning system) and signs nstalled
by Tenant. If Tenant fails to make such repairs or replscements promptly, Landlord may, at ils
option, upon prior reasonable written aofice to Tenant {excepl in an emergency) make (he
required repairs and replacements and the reasonable cos's of such repairs andor replacements
shall be charged (o Tenant as Additional Rent and shall become duc and payzble by Tenant with
the monthly instaliment of Base Rent ncxt due hereunder. Tenant shall, al ils own cost and
expensc, enter into a regularly scheduled preventive maintenance/service contract with a
‘mantenance contractor for servicing all bot water, heating and air conditioning systems and
‘equipment within the Premises. The maintenance contractor and the contract must be approved
in wiling by Landlord in advance, such approval not to be unrcasonably withield. The service
contract shall include all serviees recommended by the equipmen! manufacturer within the
operation/maintenance mamual and shall become effective (and a copy thereof delivered (o
Landlord) within thirty (30) days following the Commencement Date. Tenant shall prompily
deliver fo Landlord copies of quarterly service reports (the “Service Reports™) for the required
scheduled maintenance for the hot water, heating and air conditioning systems within the
Premises. Tenant shall additionally repaic any damage o the Premises caused by any act or
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omission of Tenant, its employees, agenls, contractors, customers, invitees and licsnsees
(including. bul nol limited to, any repairs o replacements necessitated by (i) the construction or
installation of trade fixtures or other improvements to the Premises and ¢if) the moving of any
‘property into or out of the Premises.

20.  Alterations and Improvements. Tenant shall not make or allow to be made any
alterations, additions or improvements in or 1o the Premises (“Alterations”) without first
obtaining in wriling Landlord’s written consent for such alterations or addilions, which consent
shall not b unreasonably withheld, unless such Alteration will affect the Building structure, in
which event Landlord’s consent may be granted or withheld in Landlord’s sole diseretion.
Notwithstanding (he foregoing, Landlord’s consent shall ot be required if the alterations,
additions or improvements will niot affect the Building structure or systems, will not be visible
from outside the Premises and will cost less than Twenty Thousand and 00/190 Dollars
(520,000.00) in the ageregate (any such Alteration, 3 “Minor Alteration”). Upon Landiord’s
request, Tenant shall deliver to Landlord plans and specifications for any proposed alterations,
additions or improvements, Tenant shall reimburse Landlord for Landlord’s reasonable cost fo
review such plans. Any Alterations shall at once become he property of Landlord: provided, that
Tenant shall remove any Minor Alterations upon the expiration or earlicr termination of the
Lease in order to restore the Premises o the condition existing pricr to the performance of the
same. Tenanl, at the time of secking Landlord’s request fo an Alteration, may at such time
request Landlord’s determination as to whether or not such Alerations will be required to be
removed at the end of the Term (and the Premises returned to the condition existing prior 1o (e
performance of same), in which event Landlord shall so notify Tenant at the time of granting
such consent. If Tenant shall fuil to sesk Landlord’s determination at the time of such Approval,
Tenant shall be deemed to be required to remove such Alteration and restore the Premises. All
costs of any such alterations, additions or improvements shall be borne by Tenant. Al
alterations, additions or improvements shall be made in a good, first class, workmanlike memer,
free of liens and in a manner that does not disturb other tenants of the Property and Tenant must
‘maintain the builder’s risk insurance specified in Section 25(a)v) throughout the construction.
Tenant does hereby indemnify and hold Landlord hamless from and against all claims for
damages or death of persons or damage or destruction of property arising out of the performance
of any such alteratiouss, zdditions or improvements made by or on behalf of Tenant, which
indemnity shall survive the expiration or sooner termination of this Lease. Under no
circumstances shall Landlord be required to pay, during the Term and any extensians or renewals
Mwnmmmmmmmmmwwrm
hereby covenanting to pay all such taxes when they become due. in the event any Alierations,
other than a Minor Alteration, are 1o be performed by contractors or workmen other than
Landlord’s conteactors or workmen, any such contractors or workmen must first be approved, in
writing, by Landlord (which approval shall not be unreasonably withheld, delayed or
conditioned).

21 Liens. Tenant shall have no autkority, express or implied, to creae ot place any
lien or encumbrance of any kind or nature whatsoever upon, o in any manner fo bind, te
interest of Landlord or Tenant in the Premises or to charge the Renl payable hereunder for any
claim in favor of any person dealing with Tenant, inchuding those who may fumish materials or
‘petform labor for any alteration, addition, improvement, ceplacement or repair. Tenant shall pay
ot cause to be paid all sums legally due and payable by it on acewunt of any labor performed or
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materials fumished in connection with any work performed by or on behalf of Tenant at (he
Premiscs. Tenant shall discharge of record by payment, bunding or otherwise any lien filed
against the Premises o the Property on account of any labor performed or materials furaished in
connection with any work performed by or on behalf of Tenant st the Premises within ten (10)
business days after Tenant has knowledge of the filing of any claim of lion. Tenant shall
indemnify, defend and hold Landlord harmless from and against any and all lisbility, Joss, cost or
expense based on or arising out of asserted claims ur liens against the leasehold estate or against
the right, (ille and interest of Landlord in the Premises or the Property or this Lease arising from
the act or agreement of Tenant, which indemnity shall survive the expiration or sooner
termination of this Lease. Tenant agrees to give Landlord immediate written notice, upon the
Iearning thereof, of the placing of any lien or encumbrance agains: the Premises or the Property.
Landlord shall have the right, at Landlord's option after written notice to Tenant and Tenant’s
Tailure to pay or bond such lien or encumbrance within ten (10) business days after the filing
thereof, of paying and discharging the same or any portion thereof withoul inquiry as t the
validity thereof, and any amounts so paid, inchiding expenscs and applicable laic chatge, shall be
Additional Rent duc and payable by Tenan! within fificen (15) days of Landlord's rendition of a
bill therefor.
22.  Destruction or Damsge

@@  If the Premises is totally destroyed by storm, fire, earthquake, or olher
casualty, or damaged to the extenl that, in Landlord's reasonable opinion, the damage cannot be
restored within one hundred cighty (130} days of the datc Landlord provides Temant writien
astice of Landlord’s reasonable estimate of the time necessary to restore the damage, or if the
damage is 70t covered by Landiond’s property insurance, or if Landlords lender requires that the
insurance proceeds be applied (o ils Joan, Landlord shall have the right to terminate this Lease
eftective as of the date of such destruction or damage, and Rent shall be abated as of such ate,
by written notice elivered to Tenant on or before thirty (30) days following Landlord's niotice
described in the next seateace. Landlord shall provide Tenant with written notice o later than
sixty (60) days following the date of such damage of the estimated time needed to restore,
whether the loss s covered by Landlord’s insurance coverage and whether or not Landlord’s.
Iender requires the insurance proceeds be applicd (o its loan.

(6)  Mthe Promises is damaged by any such casualty or casualiies but Landlord
s not entitled to or does not (erminate this Lease as provided in subscction (a) above, this Lease
shall remain in full force and effect, Landlord shall notify Tenant in writing 70 laler than sixty
(60) days after the dale of such damage that such damage will be restored {and will include.
Landlord’s good faith estimate of the date the restoration will be compleic), in which case Rent
shall sbalc as 10 any portion of (ke Premises which is nol usable for the period of such
untenanizbility, and Landlord shall promptly commence to diligently restore the Premises to
substantially the same condition us before such damage oceurred as soon as practicable. Full
Rent shall recommence on the date that Landlord delivers possession of the restored Premises to
Tenant. In the event that Landlord estimales that the Premises cannot be restored to substantially
the same condition as before such damage within vne hundred eighty (180} days from the date of
its notice (o Tenant, Tenant may, upon written notice (0 Landlord within thirty (30) days of
Landlord’s notice, ferminate this Lease effective as of the date of such writien notice, and Rent
shall be accounted for as between Landlord and Tenant as of such date.
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) 1 such damage occurs within the last twelve (12) months of the Term and
in Landlord’s reasonable opinion, the damage cannot be restored by the end of the Term or 60
days after the casualty, whichever ocours earlier, either party shall have the right, upon delivery
of written nofice o the other party within thirly (30) days following such damage, to cancel and
terminate this Lease as of the date of such damage and Rent shall be abated 2s of such date,
provided, however, that Tenant may not elect o terminate this Lease if such damege was caused
by the grossly negligent act or willful misconduct of Tenant, its agents, servants, cmployees o
imvitees. If prior ta any such election to terminate Tenant has elected to extend the Term pursuant
o the provisions of this Lease and such election may not then according o ifs terms be rescinded
o terminated, then, for purposes of this Section 22, the Term shall be deemed o expire oa the
expiration date of the Extension Term.

) Tenant agrees that Landlord’s obligation to restore, and the abstement of
Rent provided herein, or Tenant’s right to terminate as above set forth in this Section 22, shall he
Tenant’s sole recourse (0 Landlord in the event of any casusity damage, and Tenant waives a0y
other rights Tenant may have under any applicable law to terminate this Lease by reason of
damage to the Premises or Property.

23.  Eminent Domain. If all of the Premises or Tenant Truck Parking Arca (if no
replacement area satisfactory Lo Tenant is available) shall be condemaed or taken, then in such
event, this Lease shall automatically terminate upon and the Term hereby granted shall cease
from the time when possession thereof is taken by the condemning authority, and Rent shail be
accounted for as between Landlord and Tenant as of such date. If twenty percent (20%) or more
of the rentable area of the Premises or Tenant Truck Parking Area (if no replacement area
reasonably safisfactary to Tenant is available) shail be so faken, Temani may cancel and
terminate this Lease effective as of the date possession of such portion condemned shall be teken
by such condemning authority, pravided that such option to cancel is excroised within twenfy
(20) days after the receipt of notice by Tenant of such condemnation. If this Lease is not
terminated pusuant to one of the preceding two (2) sentences, this Lease shell continve in full
force and effect and (1) Tandlord shall prompily restore the Premises 1o substantially its
condition immediately prior to the taking, to the extent such restoration is reasonably and
financially practicable in Landlord’s sole discretion (and to the extent thet such restoration fs not
reasonably and financially practicable in Landlords sole discretion, Landlord may terminate this
Lease): {2) all Rent shail proportionately abate during such restoration for the period and to the
extent that Tenant shall be unabie to use the Premises and/or Tenant Truck Parking Area; and (3)
from and after any such restoration all Rent shall be reduced in the proportion which the arca of
the Premises and/or Tenant Truck Parking Area taken shall bear t0 the entire area of the Premises
and/or Tenant Truck Parking Area immediately prior to such taking. Tenant shall have no right
of claim to any part of any award made to or received by Landlord for such condemnation or
taking, and all awards for such condemnation or taking shail be made sokly to Landlord,
‘provided however that Tenant shall have the right to pursue any separate award for loss of its
‘cquipment and trade fixturcs and for moving expenses so long as such action does oot reduce the
award to which Landiord is entitled.

24.  Damage or Theft of Personal Property. All personal property hrought info the
Premises shall be at the risk of Tenant only and Landlord shall not be liable for theft thercof or
any damage thereto occasioned by any acts of co-tenants, or oifier oceupanis of any portion of
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the Property, or any other person, except, with respect to damage fo the Premiscs zs may be
occasioned by the grossly begligent or wiliful misconduet of Landlord, its employees and agents
(but subject 10 the insurance and waiver of subrogation provisions sct forth in Section 25 below).

25.  lpsurance: Waivers.

(2)  Tenan: covenants and agrees that from and afler the date of delivery of the
Premises from Landlord to Tenant, Tenant will carry and maintain, at its sole cost and xpense,
the following types of insurance, in the amounts specified and in the form hercinafter provided
for:

) Commercial General Liability Insurance written on an occurrence
basis, covering the Premises and all operations of Tenant in or about the Premises and the
Common Areas against claims for bodily injury, property damage and product lability and to
include contractual liability coverage insuring Tenant’s indemnification obligations under this
Lease, Lo be in fimits of not less than $1,000,000 each occurrence for bodily injury and property
damage, $1,000,000 for products’completed operations aggregate, $1.000,000 for personal
injury, and to have general aggregate limits of not less then $2,000,000 (per location) and
Umbrella Lisbility insurance in an amount not fess than $10.000,000 per occurrence snd in the
ageregate for each policy year. The general aggregate fimits under the Commercial General
Liabiity insurance policy or policies shal apply separately to the Premises and o Tenant’s use
thereof (and ot to any otker iocation or use of Tenant) and such policy shall contain an
endorsement to that effect. The certificate of insurance cvidencing the Commercial General
Liability form of policy shali specify all endorsements required hereia and siall specify on the
face thereof (hat the imits of such poiicy apply separately o the Premises.

(i) Insorance eovering ail of the items included in Tenants leasehold
improvements, heating, ventilating and sir conditioning equipment maintained by Tenant, trade
fixtures, merchandise and personal property from fime o time i, on or upon the Premises, znd
alierations, additions, improvements o changes made by Tenant pursvant to Section 20, in n
‘amount not fess than one hundred percent (100%) of their full replacement value from lime fo
time uring the “Term, providing protection against perits included within the standard form of

cease and terminate under the provisions of Section 22 of this Lease.
Warkers' Compensation end Employer’s Liability Insurance
affording stafutory coverage and containing minimum statutory limits and the Employer’s
Liability portion thercof having a miniowum fimit of $1,000.000.00 per accident, discase and in
the aggregate.

(iv)  Business Intermuption Insurance to be wrilten on an acmal loss
sustained basis (as defined in the standard form of business interruption insurance policy).

) During any period in which any substantiai repairs or any
alterations, additions and/or improvements are being undertaken, builder’s risk insurance
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covering the total completed value including any “soft costs” (on @ completed vale, non-
reporting basis), replacement cost of work performed and equipment, suppiies and materials
fomnished in connection with Such construction or tepair, fogether with such “soft cost™
endarsements and such other endorsements as Landlord may reasonably require.

(vi}  Business Automobile Liability Policy with 2 limit per accident of
ot less than $1,600,000 combined single Timit for bodily injury and property damag.

(vii)  Such other insurance (or other terms with respect (o any insurance
required purswant (o this Section 25, including without limitation amounts of coverage,
deductibles, form of mortgagee clause) on or in connection with the Premises as Landlord any
Tandlord knder may ressorably requir, shich al the fime i usua) and sommoniy obtained fn
connection with properties simiiar in type, usc and location to the Premisss.

() Al policies of insurance specified in Section 25(a) above sl be issued
in form acceptable to Landlord by insurance companies with a rating and financial size of not
less than A TX in the most current available “Best’s Insurance Keports” (the “Rafing
Requirements™), and licensed to do business in the state in which the Premises is located. Each
‘and every such policy:

@) shall name Landlord and its subsidiaries, affilisles, managers,
members, partuers, agenls, employees, directors, officers, lenders, successors and assigns as an
additional insured (as well as any mortgagee of Landiord and any other party reasonably
designated by Landlord), except with respect (0 the insurance described in Section 25()Git)
above;

(i) shall (and a certificate thereof shall be delivered to Landlord al or
prior fo (e exccution of this Lease) be delivered to each of Landlord and any such other parties
in interest prior to delivery of possession of the Premises to Tenant and thereafier upon inception
(or renewal) of each new policy, and as often as any such policy shali expie or terminate.
Renewal o additional policies shall be procured and maintained by Tenant in like manner and (o
like extent;

(i) shall contain a provision thar the insurer will give to Landiord and
such other parties in interest at Jeast thirty (30) days” notice in writing (and ten days in the case
of noa-payment) in advance of any materiel change, cancellation, terminafion or lapse, or the
effective date of any reduction in the amounts of insurence; and

() shall be written as a primary policy which does not contribute fo
and is not in excess of coverage which Landlord may carry.

() Any insurance provided for in Section 25(z) may be maintained by means
of a policy or policies of bianket insurance, covering additional items or locations or insureds,
provided, however. (hat:

) Landlord and any other parties in intercst from fime to time
designated by Landlord to Tenant shall be named as an additional insured thereunder s its
interest may appear
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(i) The coverage afforded Landlord and any such other parfies in
rest will ot be reduccd or diminished by reason of fhe use of such blanket policy of
insurance; and

The requirements set forth in this Section 25 are otherwise

satisfied.

(@) During the Tem hereof, Landlord shall, in a manner similar to other
comparable industrial buildings in the market area where the Properly is located, keep in effect
(i) commercial property insurance on the Building, its {ixtures and cquipment in an amount not
Iess than one bundred percent (100%) of the Property’s replacement cost, insuring against
physical loss or damage genezally included in the classification of “all risk” coverage, and real
loss insurance for a period and amount of not less than ane (1) year of rent, and (ii) 2 poficy or
‘policies of commerciai general liability insurance insuring against liabili
of death, bodily injury, property damage and personal injury liability with respect 1o the
Common Areas of the Property.

(€} Notwithstanding anything 10 the contrary set forth hereinabove, Lendlord
and Tenant do hereby waive any and all ciaims against one snother for damage to or destruction
of real or perscnal property to the cxlent such damage or destruction can be covered by “ail
risks™ property insurance of the type described in Section 25(a)(ii) and Section 25(d)(0) above.
Fach party shall aiso be responsible for the payment of any deductibic amounts required to be
paid under the applicable “all risks™ fire and casuslly insurance carried by (he party whose
property is damaged. These waivers shail apply if the damage would have been covered by a
customary “all risks” insurance policy, even if the party faiis (0 obtain such coverage. The intent
of this provision is that cach party shall look solely (o its insurance with respect to property
damage or desiruction which can be covered by insurance of the type described in Section
25(a)(ii) and Section 25(d)(). Each such policy shall include @ waiver of all rights of subrogation
by the insurance carrier agaiost the other party,its agents and employees with respect fo property
damage covered by the applicable “all risks” fire and casuaity insurance policy.

26.  Indemmity.

(=) Subject to the waiver of subrogation provisions st forth in Section 25,
‘Tenumt agrees to indemnify, defend and save harmless Landlord, its agents, employees, directors,
afliliates, pariners, members and sharcholders (collectively, the “Indcmnified Parties™ from and
against any and all claims, loss, cost or damage arising by, or related fo, any injury (including
death) o persons or damage to property, () which takes place in the Premises {or which arises
out of zctions taking place in the Premises), except to the extent the foregoing is caused by the
gross negligence or willful misconduct of an Indemnified Party or iis contractor, or (b} otherwise
which is on the Property outside of the Premises and caused by the negligeace or willful
‘misconduct of Tenant or any Tenant Party.

8 Subject to the waiver of subrogation provisions set forth in Section 25,
Landlond agrees 1o indemnify, defind and save harmless Tenant, its agents, employees, dircctors,
affilistes, partners, members and shareholders (collcetively, the “Tenant Indemified Parties™
frora and against any and ail claims, loss, cost or damags arising by, or related (0, any injury
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(including death) to persons or damage to property, which takes place on the Property and caused
by the negligence or willful misconduct of an Indemnified Party, cxcept to the cxient the
foregoing is caused by the gross negligence or willful misconduct of & Tenant Indemmified Party
or its contractor.

(e)  The indemnities set forth in this Section 26 shall include the obligation to
pay reasonable cxpenscs incurred by the indemnified party, including, without limitation,
reasonable, actuaily incurred attomeys” fees. The indemnilies conlained in this Seotion 26 o not
override the waivers contained in Section 25(c) above. The indemnity obligations of this Section
26 shail survive expiration or sooner termination of this Lease.

27.  Acceptance and Waiver. Except to the extent caused by the gross negligence or
willfol misconduct of Landlord, its agents and employees (but subject to the insurance provisions
in Section 25 above, including, without limitation, the waivers contzined in Section 25(c) above),
Landlord shali not be liabie to Tenant, its parters, members, agents, employees, guesis or
invitees for any damage caused (o any of them due to the Building, the Common Areas or any
‘other part of the Property or any appuricnances thercof being improperly constructed or being or
‘becorning out of repair, or arising from the leaking of gas, water, sewer or steam pipss, or from
electricity, but Tenant, by moving into the Premises and faking possession thereof, shail accept,
‘and shall be held to have accepted the Premises as suitable for the purposes for which the same
are leased, and shall accept and shall be held (o have accepted the Premises and every
appuricnances thereof, and Tenant by said act waives any and all efects therein; provided,
however, (hat Such acceptance shall not relieve Landiord of its ongoing repair and restoration
obiigations under this Tease and nothing in this Section 27 shall preclude Tenant from seeking
recovery from any third party responsible for such damage or injury.

28.  Esteppel Tenant and Landlord agree, upon not less than ten (1) days prior
writien request by L other party, to execute, acknowledge and deliver to Such requesting party,
a written statement certifying thal this Lease is unmodificd and in fuil force and cffect (or, if
there have been madifications, that the same is in full force and effect as modilfied and stating the
modifications), the dates (o which the Reat has been paid, that there are 0o known defaults
hereunder for, if there is a defauit, specifying the nsture of the defeult), whether (0 such party’s
knowiedge, Tenant has any offsets or defenses against Landlord under this Lease, and any ofhier
relevanl malter reasonably requested, it being intended that any such statement delivered
pursuant to this Section may be relied upon by a prospective purchaser of Landlord’s inferest ot
by a mortgagee of Landlord's interest or assignee of any seturity deed upon Landlord’s interest
in the Property and/or the Premises or & prospective purchaser, investor partner, lender or
Permitted Transferee with respect to Tenant.

29, Notices. Any notice which is required or permitted 10 be given by either party
under this Lease shall be in writing and must be given only by certified mail, retum receipt
requested, by hand delivery or by nationally recognized ovemight courier service af the
addresses set forth in the Summary. Each party shall further use reasonable efforts to provide the
other party with a courtesy copy of any notice by fax and by electronic mail. Aay suck notice
shall be deemed given on the carlier of two business days after the date sent in sccordance with
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one of the permitted methods described above or the datc of actual receipt thereof, provided that
receipt of notice solely by fax or electronic mail shall not be deemed to be delivery of notice
hereunder. Tac time period for responding to any such notice shall begin on the date the notice
is deemed reccived. Either party may change its notice address by notice to the olher party in
accordance with the terms of this Section 29, Notices on behalf of a party may be given by such
party’s legal counsel.

30.  Abandonment of Premises. [ Tenant abandons or vacates the Premises for
more than thirty (30) days. Tenant shall be solely responsible for any increase in Landlord's
insurance premium caused by such sbandonment or vacation, and such shall be payable by
Tenant as Additional Rent hereunder within fifteen (15) days following written demand for the
same. If Tenant abandons or vacates the Premises, Tcnant agrees 10 maintzin in effect the
security systems that Tevant empioyed while Tenant occupied the Premises and 1o take
reasonable measures to monitor and secure the Premises.

3L Defguit.
Each of the following shall constitute a Gefault under this Lease by Tenant:

(2) If Tenunt shall default in the payment of Rent hercin rescrved when due
and fails (o cure such default within five (5) days after written nolice of such defauil is given 1o

(B [f Tenant shall fil 1o perform any of the terms, conditions or provisions of
this Lease (other than the provisions requiring the payment of Rent), and fails o cure such non-
‘monetary default within thirty (30) days after written notice of such default is given to Tenant by
Landlord, provided however that if such non-monetary default is of such a nature thet it cannot
through the cxercise of difigent and reasonable efforts be cured within thirty (30) days, then
Tenant shall not be in defauit in such instance if Tenant prompily commences and diligently
‘pursues (e cure of such non-monetary defau't to completion as soor as possible and in all events
‘within ninety (90) days afier such initial nofice.

{}  If Tenant is adjudicsted a bankrupt, becomes insoivent or admits in
writing that it is not generally abie 1o pay its debts as they become due.

@) If a permanent receiver is appointed for Tenant’s property and such
receiver is not removed within sixty (60) days after appointment thereof.

(¢) If whether voluntarily or involuntarily, Tenant takes adventage of any
ebtor relief procesdings under any present or future laws, whercby the Rent or any pert thereof,
s, or is proposed to be, reduced or payment thercof deferred.

@ If Tensnt’s effects should be ievied upon or atiached and such levy or
attachment is not satisfied or dissolved within thirty (30) days after such levy ot aitachment.

(@)  If Tenant is an individual, in the event of the death of the individual and
the faifure of the executor, administrator or personal representative of the cstate of the deceased
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individual to have assigned this Lease within three (3) months sfter such death o an assignee
approved by Landlord.

() if the Letter of Credit is not timely renewed pursuant to Section 16 or if a
substitute Letter of Credit complying with all of the terms of Section 16 is not received at least
thirty {30) days prior to the expiration of the expiring Letter of Credit.

Notwithsianding the foregoing, Landlord shall not be required to give written notice of
defmult under Sections 31(a) or 31(b) above more than twe (2) times during any consecutive
twelve (12) month period during the Term of the Lease (or i the second such default occurs
prior to the defaull subject to the first notice in such twelve (12) month period haviug been cured,
then no further natice by Landlord shall be required), it being the intention of ihe parties that any
subsequent defauit occurving during such twelve (12) month period ufier the first notice has been
given (if such first defauit is not curcd) and otherwise afier the two notices have been given, shall
be a default hereuader without the requirement of additional notics to Tenant or the expiration of
any grace period.

In any of such events, Landiord, at its sole option, may exercise any or all of the remedies
set forth in Section 32 below.

32 Landlord’s Remedies. Upon the occurrence of any default set forth in Section
31 above which is not cured by Tenant within the applicable cure period provided therein, if any,
Landlord may exercise all or any of the following remedies:

(@) declare due and payable and sue for end recover, ali unpaid Rent for the
umexpired period of the Term as if by the terms of this Lease the same were payable in advance,
ot sue for Rent monthiy as it acerues;

() terminate this Lease by giving Tenant written notice of feemination, in
which cvent this Lease shall terminate on the date specified in such notice and all rights of
‘Tenant under this Lease shali expie and terminate as of such date, Tenant siall remain liable for
all obligations under this Lease up to the date of such fermination and Tenant shall surrender the
Premises to Landlord on the date specified in such notice; and if Tenant fails 1o so surrender,
Landiord shall have the right, without aotic, to enter upon and take possession of the Premises
and fo expel and remove Tenant and ali persons and entitics claiming by, through or under
Teaant, and Tenant’s and their personal property end other effects without being liable for
prosecution of any claim of damages therefor;

(c) _ terminate this Lease as provided in the immediately preceding subscction
and recover from Tenant al damages Landlord may incuc by reason of Tenant's defaul,
including without limitation, the then present value (discounted at a rate equal to tze then issted
trcasury biil having a maturity approximately equal to the remaining Term of fis Lease had such
defavit not oceurred) of (i) the total Rent which would have been payable hereunder by Tenant
for the period beginning with the day following the date of such termication and ending with the
Expiration Date of the Term as originaily scheduled hereunder (but as extended by the Extension
Term if Tenant has exercised its option pursuant to Section 2(b) above), minus (i) the aggregate.
reasonabie rental value of the Premises for the same period (as defermined by & real estate
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appraiser sclected by Landlord who is licensed in the state where the Property is located, who
has at least ten (10) years' experience immediately prior fo the date in question in evaluating
industrial space. taking into account il relevant factors including, without Timitation, the length
of the remaining Tecm, the then current market conditions in the general ares, the likeiihood of
reletting for @ period equal 1o the remainder of the Term, net eflective rutes then being obtained
by landlords or similar type space in similar buildings in the general arca, vacancy levels in the
general ares, current Tevels of new construction in the general area and how that would affect
vacancy and rental rates during the period equal o the remainder of the Term aod inflation), plus
(i) the costs of recovering the Premises, and all other expenses incurred by Landiord due o
Tenant's default, inchuding, without limitation, reasonable attorneys’ fees, phis (iv) the unpaid
Rent camed as of the date of termination, plus intercst, ail of which sum shall be immediately
due and payable by Tenant to Landlord;

() without terminating this I.ease, and without notice to Tenant, Landlord
‘may in ifs own name, but as agent for Tenant enter info and fake possession of the Premises and
re-let the Premises, or any portion thereof, as agent of Tenant, upon any terms and conditions as
Landlord may deem necessary or desirable (Landlord shall have no obligation to atiempl to re-let
the Premises or any part thereof except to the extent required by applicable iaw). Upon any such
re-letting, all rentals received by Landlord from such re-letting shall be applied firs to the costs
incurred by Landlord in sccomplishing any such re-letting, and therealter shail be applied to the
Rent owed by Tenant to Landiord during the remainder of the Torm of this Leasc and Tenant
shall pay any deficiency between the remaining Rent due hereunder and the mount recsived by
such re-Jetting as and when duc hereunder.

) allow the Premises lo remain unoccupied and collcct Rent from Tenant as
it becomes due; or

) pursue such ofher remedies os are available at law or in equity.

In the cvent of Defauit by Tenant hereunder, if Landiord has terminated Tenant's possession of
the Premises o terminated this Lease, Landlord shall use commercially reasonable efforis (o
mitigete its damages, provided, however, in no event shall Landlord be required to (A) lease the
Premises 10 a prospective tenant that Landlord reasonably believes (i) s a type snd quality
inconsistent with the nature of the Building: (if) does not have the financial capacity and
creditworthiness to undertake and perform the obligations of a lease for the Premises; (i) is a
parly by whom any suit or zction could be defended on the ground of sovereign immunity or
diplomatic immunity; or {iv) will impose an additional burden upon Landlord in the aperation of
the Building; {B) lease the Premises first if Landlocd or an affiliate of Landlord has available
space for rent in the Building or the Market Area, o (C) lease iess than 100% of the Premises.
In caleulating future Rent for purpases of this Section 32, Landlords reasonable and good faith
estimate of future Operating Expenses and Taxes shall be conclusive and binding on the parties.
In addition, Landlord may include as an item of Rent its reasonabie attorncy's fees and costs in
enforcing its rights hereunder.

33 Intentionally Omitied.
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34, Advertising Landlord may advertise the Premises as being “For Rent”
(including, without limitation, the right to place a sign on the Premises advertising the same are
“For Renl”) at wny time following a default by Tenant which remains uncured after (he
applicable cure period and at any time within nine (9) months prior to the expiration, cancellation
or temmination of this Lesse for any reason, and, during any such periods, Landlord may exhibi
e Premises to prospestive tenants upon forty-cight (43) hours prior (clephonic or emeil notice
to Tenant.

35 Surrender of Premises. Whenever under the terms hereof Landlord is entitled to
possession of the Premises, Tenant at once shall surender the Premises and the keys thereto to
Landlord in substantially the same condition as on the Tender Date hereof, normal wear and tear,
casuakty and condemnation ocly excepted, and Tenant shall remove all of its personalty
therefrom and shall, urless otherwise directed to do so by Laadlord as set forth in Section 20,
remove all alterations, additions and improvements made pursuant 10 Section 20 and restore the
Premises 10 its original condition prior to the construction of any such alterations, additions and
improvements which have been made thercin by or on behalf of Tenant pursuant to Section 20
=n=pl‘mgml.ly‘ (i) ordinary wear and teer, (i) damage from fire or cther casuaity, (iif) damage

from condemnation or other taking, and (iv) alterations, additious and improvements mad to the
Premises that are permitted by Landlord to remain in the Premises. Landlord may forthwith re-
enter the Premises and repossess same and remove ail persons, enfities, personal property and
other effects therefrom, using such force as may be reasonably necessary without being guilty of
forcible entry, defainer, trespass or other fort. Tenant’s abligation to observe or perform these
covenants shall survive the expirztion or other termination of the Term of this Lease. If the fest
day of the Term of this T.ease or any renewal falls on a Saturday, Sunday or a legal boliday, this
Lease shali expire on the business day immediatcly preceding.

36 Cleaning Premises Upon vacating the Premises, Tenant agrees to retumn the
Promises o Landlord broom clean and in substantially the same condition when Tenant’s
possession commenced, ordinary wear and tear, casuaity and condemnation excepted.

37.  Removal of Fixtures. If Tenant is not in default hereunder beyand applicsble
notice and cure periods, Tenant may, prior (o the expiration of the Term of this Lease, or any
extension thereof, remove any trade fixtures and equipment which Tenant has placed in the
Premiscs which can be removed without significant damage o the Premises, provided Tenant
promptly cepairs all damzge 10 the Premises caused by such removal,

35, Holding Over. In the event Tenant remains in possession of the Premises after
the expiration of the Term hereof, with Landlord’s written consent, Tenant shali be a month-to-
month tenant and such tenancy shali be subject to all the provisions hereof, except that the
monthly base rental shall be at 150% of the montaly Base Rent payabie hereunder for the first
month upon such expiration of the Term and 200% of the monthly Base Rent payable hereunder
for each month thereafier. In the event Tenant remaias in possession of the Premises afler the
expiration of the Term hereof, without Landiond’s writien cansent, Tenant shall be a fenant at
sufferance and may be evicted by Landlord without any natice, but Tenant shall be obligated to
ey Rent for such period that Tenant holds over without writien consent at the same rate
provided in the previous seatence and shall also be liable for any and all other damages Landlord
suffers as a resalt of such hoklover including, without limitation, the loss of a prospective fenant
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for such space. There shall be no renewal of this Leasc by operation of law or otherwise.
Nothing in this Section shall be construed as a consent by Landlord for any holding over by
Tenant afier the expiration of the Term hereof, and Landlord expressly reserves the right 1o
require Tenant 10 surrender possession of the Premises upon the expiration of the Term or upon
e earier termination hereof and o assert any remedy in law or equity (0 evict Tenant and/or
collect damages in connection with such holding over.

39.  Attormeys’ Fees. In case Landlord shall, without fauit on its pari, be made a
party to any litigation commenced by or against Tenznt, then Tenant shall pay all costs, cxpenses
and reasonable attomeys fees incurred or paid by Landlord in connection with such litigation.
In the event of any action, suit or proceeding brought by Landlord o Tenan 1o enforce any of
the otter’s covenants and agresments in this Lease, the prevailing party shall be cniified to
recover from the non-prevailing party any costs, expenses and reasonzble attomeys’ fees
incurred in connection with such action, suit or proceeding. This provision shall survive the
termination of (ris Lease.

40, Morteagee's Rights.

(@ Landlord represents and warrants to Tenant that 85 of the Effective Date
thore is no mortgage, deed of trust or other security interest encumbering the Property.

b} Tenant agrees that (his Leuse shall be subject and subordinate to () any
mortgage, desd of trust or other sccurity interest row encumbering the Property and fo all
advances which may be hereafter made, to the full extent of all debts and charges securcd
thereby and to all renewals or extensions of any part thereof, and to any mortgage, deed of trust
or othor security interest which any owner of the Property may hercafter, at any time, cleel o
place on the Property; G any assignment of Landlord’s interest in the ieases and rents from the
Property (which includes this Lease) which now exists oz which any owner of the Property may
herealter, al any time, enter into; and (ifi) any Uniform Commercial Code Financing Statement
‘covering the personal property rights of Landlord or any owner of the Property which now cxists
or which any owner of (he Property may hereafter, at any time, elect to place on the foregoing
personal property {ail of the foregoing instruments set forth in (i), (i) end (iii) sbove being,
hereafer collectively referred to as “Security Documents™), provided that with respeet 10 any
Security Document executed and delivered after the date of this Lease, such subordnation shail
be conditioned vpon Tenan! recciving a subordination, non-disturbence and attomment
agrecment from the hoder of such Security Documenl (“Holder on such Holder's
commercially reasonably form. In addition, Tenant agrees, upon request of any Holder to
‘hereafter execute any documents which counsel for Landlord or Holder may reasonably deem
‘necessary 1o evidence the subordination of this Lease to the Security Documens.

) Inthe event of a forcclosurc pursuant to any Sccurity Documents, Tenant
shall at the clection of Landiord, thereafter remain bound pursuant to the terms of this Leese as if
anew and identical Lease berween the purchaser at such foreclosure (“Purchaser”). as fandlord,
and Tenant, us tenant, had been entered into for the remainder of the Term hereof and Tenant
shall attorn to Purchaser upon such foreclosure sale and shall recognize Purchaser as Laadlord
under this Lease. Such attornment shall be effective and self-operative without the exceution of
any further instrument on the part of any of the parties hercto. Tenant agrees, however, to
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exccute and deliver at any time and from time to time, upon the requast of Landlord or of Holder,
any instrument or certificate that may be necessary or appropriate in any such foreciosure
procezding or atherwise 1o evidence such attorament.

@ It Holder of any Security Document or Purcheser upon the fareclosure of
any of the Security Documents shall succeed to the interest of Landlord under this Lease, such
Holder or Purchaser shall have the same remedies, by eniry, action or otherwise for the non-
performance of any agreement contained in this Lease, for the recovery of Rent or for any other
default hereunder thet Landlord had or would have had if any such Holder or Purchaser had not
succeeded to the inercst of Landlord. Any such Holder or Purchaser which suceeeds (0 the
interest of Landiord hereunder, shall not be (a) liable for any act or omission of any prior
Landlond {including Landiord) unless such act or omission is of a continuing naturc; or (b)
subject to any offsets or defenses which Tenant might have against any prior Landlord (including
Landlord); or (c) bound by any Rent which Tenant might have paid for more than the current
month to any prior Lendlord (including Landlord); or (d) bound by any amendment or
‘modification of this Lease made without its consent.

() Notwithstanding anything to the contrary set forth in this Section 40, the
Holder of any Security Documents shall have the right, at any time, fo elect to make this Lease
superior and prior to its Seeurity Document. No documentation, other than written notice 10
Tenant, shail be required to evidence that this Lease has been made superior and prior tc such
Securify Documents, but Tenant hereby egrees to excente any documents ressonably requested
by Landlord or Holder to acknowledge that this Leasc has been made superior and prier to the
Sceurity Documents.

41.  Entering Premises Landlord may enter the Premises at reasonable hours
provided that Landlord’s entry shall not unreasonably interrupt Tenant’s business operstions and
that tweniy-four (24) hours prior telephonic or emil notice is given when reasonably possible
{and, if in the opinion of Landlord any emergency exists, at any time and without notict): (a) to
‘make repairs, perform maintenance and provide other services described in Section 18 above
which Landiord is abligsted to meke to the Premises pursuant to the terms of this 1esse; (b} to
inspect the Premises; (¢} fo remove from the Premises any aricles or signs kept or exhibited
therein in violation of the terms hereof: (d) o run pipes, conduifs, ducts, wiring, cabling or any
other mechanical, electrical, plumbing or HVAC equipment through the areas behind the walls,
below the floors or above the ceilings in the Premises; and (€} to exercise any other right or
‘perform any other obligation that Landlord has under this Lease. Landlord shall be aliowed 1o
take all material into axd upon the Premises that may be required to make any repairs,
improvements, additions or alterations, without in any way being deemed or held guilty of
respass and without constituting a constructive eviction of Tenant. Except as provided for in the
Iast sentence of this Section 41, the Rent reserved hercin shall aot abate while such repeirs,
improvemenis, alterations or additions arc being made and Tenant shall nat be entitled (o
‘maintain a set-off or counterclaim for demages against Landlord by reason of loss from
interruption to the business of Tenant beeause of the prosceution of any such work. All such
repairs, alterations, additions and improvements may be done during ordinary business hours, or,
iF any such work is at the request of Tenant (o be done during any other hoars, Tenant shall pay
all overtime and other extra coss.
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42, Assignment and Subletting.

(a)  Tenant may not, without the prior written consent of Landlord (which may
be granted or withheld in Landiond’s rezsonable discretion), assign this Lease or any interest
hereunder, o sublet tive Premises ar any part thereof, or permit the use of the Premises by any
‘party other than Tenant (each, a “Iransfer”). In the eveat that Tenant is a corporation or entity
other than an individual or an entity whose stock is traded on & rocognized public stock
exchange, any transfer of a majority or controlling inferest in Teaant (whether by stock transfer,
‘merger, operation of law or otherwise) shell be considered a Transfer for purposes of this Section
and shell require Landlord's prior written consent (which may be granted or wilhheid in
Landlord’s reasonable discretion). Landlord shall not be desmed to have unrcasonably withiseld
its consent if (1) Landlord determines that the proposed transferce: (i) with respect fo an
assigament only, does ot have the financial capecity and creditworthiness to undertzke and
perform the cbligations of the subiease or this Lease, s applicaie; (i) is a parfy by whom any
suit or action couid be defended on the ground of sovereign immunity or iplomatic immunity;
or (i) will impose an additional material burden upon Landiord in the operation of the Building;
‘and/or (2} Landlord or an affiliate of Landlord has space of & similar size and type availabie for
rent in the Building or the Market Arca. Consent 10 one assignment or subicase shall not destroy
ot waive this provision, and ail later assignments and subleases shall likewise be made only upon
the prior written consent of Landlord (which may be granted or withheld in Landlord’s
reasonable discretion). Subtenants or assignees shall become lisbie t© Landiord for all
obligations of Tenant hereunder, without relieving Tenant’s iability hereunder and, in the event
of any defauil by Tenant under (nis Lease, Landlord may, at its option, but without any
obligation to do 5o, elect 1 trezt a subiease s a direct Lease with Landlord and collect rent
directly from the subtenant. In addition, upon any request by Tenant for Landiord’s consent to an
assignment or sublease, Landiord may elect to teminate this Lease and recapture ail of the
Premises (in the event of an assignment request) or the applicable portion of the Premises (in the
event of a subleasing request). If Tenznt desires lo assign or subiease, Tenant shall provide
wiitien notice to Landlord describing the proposed (ransaction in detail and providing all

reasonably neccssary to permit Landlord to evaluate the proposed transaction. Landlord shail
motify Tenant within fifteen (15) business days of Landlord’s receipt of such notice whetiier
Landlord elects to exercise Landlond’s recapture right and, if nof, whetber Landlord consents to
the requested assignment or sublease. If Landlord elects fo exercise ifs recapiure right it shall
nolify Tenant in writing thereof and Tenant shall have the right to withdraw its request to assign
‘within ton business days of receipt of Landlord’s recapture notice, and in such event this Lesse
shall continue and Landlord’s recapture notice shall be nuil and void. If Landlord fails to
cespond within such fifteen (15) business day period, Landlord will be deemed rot to have
ciocted o recapture and not to have consented to the assignment or sublease.

(b)  Any sublettiog or assigament hereunder shall not relesse or discharge
Tenant of or from any liability, whether past, present or future, under this Lease, and Tenant
sball remin fully liable hereunder. Any subtenant or assigace shail agree in a form reasonably
satisfactory to 1.andlord to comply with and be bound by all of the terms, covenants, conditions,
provisions and agreements of this Leasc (to the extent of the space sublet in the case of a
sublease), and Tenant shall deliver to Landlord promptly after exceution, an cxecuted copy of
each such sublease or assigament and an zgreement of compliance by cach such sublenant or
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assignee. Tenant agrees fo pay to Landlord all reasonable out-of-pocket casts incurred by
Landlord (including fees paid to consultants (as may be required) end attomeys) in connection
with any request by Tenant for Landlord to consent to any assignment or subletiing by Tenant,
up to a maximum amount of $2,500 per consent, uiless (e Tenant or its proposed assignee o
subtenant engages in protracted uegotiations, in which event there will be no cap on Tenant's
obligation to reimburse Landlord’s expenses.

&) Notwithstanding anything contained herein to the conteary, so long as the
proposed assignee or sublenant has a net worth equal fo or greater than the higher of that of
Tenant at the cxecution of this 1.case and at the time of such proposed Transfer (under GAAP
consistently applied) Tenant may, without consent of Landlord, at any time assign this Lease or
sublel the Premises or any portion thereof (i) to any parent, subsidiary or affiliate corporation or
enlity; (i) 10 any corporation or other entity resulting from the consolidation, merger or
conversion of Tenant into or with any other entity; or (iii) to any person, firm, corporation or
other entity acquiting all or substantialiy all of Tenant’s business or assets. As used herein, the
expression “affiliate corporation” or “entity” means a person or business entity, corporate or
otherwise, that directly or indirectiy through one or more intermediaries, controls or is controiicd
by, or is under common control with Tenant. The word “control” means the right and power,
direct or indirect, to direct or cause the direction of the management and policies of a person or
‘usiness entity, corporation or otherwise, through ownership or voting securities, by contract or
otherwise. Any transfer as described herein shali be known as & “Permitted Transfer.” In the
event of a Permitted Transfer, the following shall apply: (a) Tenant shall provide Landlord, on
or before thirly (30) days befor: the elTective date (hereof, with writien notice of such Permitted
Transfer, a fuily executed copy of the documents(s) which are used to effectuate the transfer
‘contempiated herein and reasonabie evidence of both Tenant’s and the proposed transferee’s net
worth; (b}in case of an assignment, Tenant shail cause the assignee to expressiy essume in
writing and agree to perform all of the covenanis, duties and obligations of Tenant bercunder;
and (c) the use and operation being conducted in the Premises shali remain substantially
unalfected. No such assigament shall be deemed to be binding on Landlord untii such time as
Landlord hes received an original counterpart of the documents used to effect the assignment
signed by both the assignor and the assignee.

43.  Financial Reports. Within ten (10) busincss days’ following Landiord's request
therefor, Tenant shali submit to Landlord Tenants most recent audited financial statement
(including any notes to them), or if no snch audited statements have been prepared, such other
financial statements (and notes to them), cerlified by an officer of Tenant, as may have been
p.cp-ed by an independent certified public accountant, or failing thase, Tenant's internelly

prepared financial statements certified by an officer of Tenant. If Tenant is a publicly traded
corporation, Tenant may satisfy s obligations hereunder by providing to Landlord Tenant's
‘most recent annual and quarterly reports. Tenant shali have no obligation to provide any such
information as to Tenant, so Iong as (i) the Tenant, is a company whose shares are traded on the
NYSE, AMEX or NASDAQ stock cxchange, and (i) current financial statements of Tenant,
audited and certified by an independent centified public accounting firm, arc posted on
“EDGAR,” the “Home Page” of such Tenant, or other electranic resource that is available,
without charge, to the general public For purposes hereof, “EDGAR™ means the Securities znd
Exchange Commission’s Electronic Data Gathering, Analysis, and Refrieval system, and any
Successor system that is available to the pubiic without cherge, and “llome Page™ means the

36
EGA1 29704241 6 SaaR% 238 R 24997000





image170.png
Internet website home page of Tenant and any successor equivalent electronic site svailable lo
the public without charge. Landiord acknoswledges that ail such financial information which is
not publicly available is o remain confidentiai for Landlord’s benefit for the evaluation of the
credit of Tenant and/or to enforce Landiond’s rights hereonder subject to the terms of this Section
43, and Lasdlord will ot disclose any aspect of Tenant’s financial statements except {a} to
Landlord’s mortgsgoe, prospective mortgagees or purchasers of the Building or prospective
investors in Landlord, (b} in iitigation beween Landlord and Tenant, and/or (c) if required by
court order or applicabic iaw.

44, Sale. In the event the original Landlord hercunder, or any successor owner of the
‘Eroperty, shall sell or convey the Premises and/or the Property, al! liabilitics and obligations on
the part of the originai Landlord, or such successor owner, under this Leasc aceruing thereafter
shall terminate (but not liabilities and obiigations accruing prior to such sale or other
conyeyance), and thereupon all such Tiabilities and obligations shall be birding upon the new
owner. Tenant agrees to attor to such new owner.

45.  Limitation of Lisbility. Landlord’s obligatiors and fiability wilh respect to this
Lease sbail be limited solcly fo Landiord’s interest in the Property, as such interest is constituted
from time to time, and neither Landlord nor any partner or member of Landiord, or any officer,
direotor, shercholder, of parmner or member of any partner cr member of Landlord, shail bave any
individual or personal liability whatsoever with respect to this Lease.

46.  Broker Disclosure. Landlord’s Broker identified in the Summary, who is 2 real
estate broker licensed in the State where the Property is located, has acted as agenl for Landlord
iin this transaction and is 10 be paid a commission by Landlord pursuant to & separate agreement.
Tenant’s Broker identified in the Summary, who is a resl cstate broker licensed in the State
where the Property is located, has acted as agent for Tenant in this transaction and is o be paid a
commission by Landlord’s Broker pursuant to & seperate agrecment. Landiord represcnts that
Landlord has dealt with no other broker other than Landiord™s Broker and Tenant’s Broker
identified herein. Landiord agrees that, if any other broker makes & claim for a commission
based upon the actions of Landlord, Landlord shall indemnily, defend and hold Tenant harmiess
from any such claim. ‘Tenant represents that Teoant has Geall with no broker other than
Landlord’s Broker and Tenant's Broker. Tenanl agrees that, if any ofher broker makes a cleim
for a commission based upon the actions of Tenani, Tenant shail indemnity, defend and hald
Landiord harmless from any such claim. Tenant will cause TenanC’s Broker 10 execute a
cusiomary lien waiver, adequate under applicable faw, to extinguish any lien claims such broker
may have in connection with this Lease.

47.  Landlord/Tensmt. “Landlord” shail include the party named in the first
‘paragraph hercof, its representatives, assigns and successors in fitke to the Property. “Tenant”
shall include the parly named in the first paragraph hereof, its heirs and representatives, and, if
this Lease shall be validly assigned or sublet, shell also include ‘Tenan(’s assignees or subtenants,
as 1o the Premises, or portion thereof, covered by such assigment o sublease. “Landiord” and
“Tenant” include male and femalc, singuiar and plural, corporation, partership, limited liability
company (and the officers, members, partners, employees or agents of any such entities) or
individual, as may fit the particular partics.
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48, Construction of this Agreement. No failure of cither party to excrcise any
power given thereto hereunder, or (o insist upon strict compliance by the other party of its
obligations hereunder, and no custom or practice of the parties at variance with the terms hereof”
shall constifute a waiver of such party’s right to demand cxact compliance with the terms hereof.
‘Time is of the essence of this Lease. This Lease shall be interpreted and enforced without the aid
of any canon, custom or ruie of law requiring or suggesting construction against the party
drafting or causing the drafting of the provision in question.

49.  NoEsmtelnLand. This Lease shall create the relationship of landord and
tenant between Landlord and Tenant. No estate shall poss oul of Landlord. Tenant has oniy a
right of use, not subject to levy or sale, and not assignable by Tenant except with Landlord’s
cansent or as otherwise provided in this Lezse. Landlord docs not, in any way or for any
purpuse, become a partner of Tenant in the conduct of ifs business, or otherwise, or joint venturer
or member a joint enterprise with Tenant. This Lezse establishes a relationship solely of that of a
tandlord and tenant.

50.  Section Titles; Severability. The scction fifles used herein are not to be
considered a substantive part of this Lease, but mercly descriptive aids to identify the section to
which they refer. If any Section or provision hervin is held invalid by a court of competent
jurisdiction, all other sections or severable provisions of fhis I ease shail not be affected thercby,
‘but shall remain in full force and efiect.

51 Cumulative Rights. Ali rights, powers and priviieges conforred hereunder upon
the parties hereto shall be cumulative but not restrictive to those given by izw.

52 Waiver of Jury Trial. LANDLORD AND TENANT SHALL AND DO
HEREBY WAIVE TRIAL BY JURY IN ANY ACTION, PROCEEDING OR
COUNTERCLAIM BROUGHT BY EITHER OF THE PARTIES HERETO AGAINST
THE OTHER ON ANY MATTERS WHATSOEVER ARISING OUT OF OR IN ANY
‘WAY CONNECTED WITH THIS LEASE, THE RELATIONSIIIP OF LANDLORD AND
TENANT, TENANT'S USE OR OCCUPANCY OF THE PREMISES, OR ANY
STATUTORY REMEDY.

53.  Entire Agreement This Lease contains the entire agreement of the parties and
no representations, inducements, promises or agreements, oral ar otherwise, between the parties
‘ot embodied herein shall be of any force or effect.

54 Submission of Agreement. Submission of this Lease to Tenant for signature
Goes not constitute a reservation of Space of an Gptio o acquire a right of entry. This Lease is
not binding or effective until execution by and delivery to both Landlord and Tenant.

S5, Authority If Tenant exccnies this Lease as a corporation, limited partnership,
timited Tiability company or any other type of entity, cach of the persons executing this Lease on
behalf of Tenant does hereby personally represent and warrant that Tenant is a duly organized
and validly existing corporation, iimited partnership, limited lizbility company or other type of
entity, thet Tenant is qualified to do business in the state where the Property is located, that
Tenant has full right, power and authority to exter into this Lease, and that each person signing
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on betalf of Tenant is authorized to do so. In the event any such reprosentation and warranty is
false, all persons who exccute (his Lease shall be individually, jointly and severally, liable as
Tenani. Upon Landlord’s request, Teuant shail provide Lendlord with evidence reasonably
satisfactory to Landlord confinming the foregoing representations and waranties.

S6.  Consequential Damages. Except to the extent expressiy provided for hercunder,
including, without limitation, Sections 10(b) and 38, in no event shall cither Landlord or Tenant
be Tisble (o the other party or any other party on account of any claims for eny consequential
damages or any punitive damages.

57.  Counterparts: Fax Signatures. This Lease may be exceited in any number of
counterparts, each of which when taken together shall be deemed to be one and (he same
instrument. For purposss of faclitating the execution of this Agreement, an clectronic copy (c-g.
fax, pdf formal or email) of a handwriticn signature of cither party hereto shall be deemed an

58.  Sarvival All representations, warranties and indemnifications of the parties shall
survive expiration or termination of this Lease.

59.  Building Certification. Landlord may, from time to time, Gecide to develop,
maintain andfor operate the Building in accordance with third-party accreditations, raiings or
certifications that relate to sustainability issues, energy cfficiency or other comparabie goals.
Tenant shal! cooperaie with Landiord’s efforts in that regard at no cost to Tegant and provide any
such information in its possession or control required to attain these acereditations, ratings or
certification. The foregoing provisions shall apply whether Landlord affirmatively seeks an
scorcditation, raling or certification and to thereafter maintain the accreditation, rating o
certification, ot to operate voluntarily i accordance with such accreditation, Tating or
certification

60.  Tcnant Improvement Allowance. Landlozd will provide to Tenant an allowance
(the “Tenant Improvement Allowance™) in an amount up 1o, but fiot exceeding, $137,563.42 (the
“Maximum_Tenani_Improvement Aliowance™ to be applicd fo the cost of the Tenant
Improvement Work described in Exhibit “B”. Tenant and Landlord agree that all costs of the
Tenani Improvement Work in excess of such Tenant Improvement Allowance shall be paid
salely by Tenant. Tenant, upon written notice to Landlord given no later (han the twelfth (12th)
anniversary of the Commencement Date shall have the right to spply vp to $25,647.42 from the
‘Tenant Improvement Allowance towards the payment of Rent (the “T1 Credif™). If the total casis.
of the Tenant Tmprovement Work and the TI Credit are less than the Tenant Improvement
Allowance, Tenant shali have no right to receive any additionai credit for such savings. Tenant
shall perform the Tenant Improvement Waork in accordance with Sections 20 and 21 of this
Lease and Exhibit B attached hereto and in any case no lster than onc (1) year afier the Tender
Date. Provided Tenant is not in default of the terms of this Lease and no event has ocourrzd,
which, with the passing of time or the giving of notice, or both, would constinvte & default by
‘Tenant under this Lease, 1.andlord shall pay to Tenant the Tenant Improvement Allowance upon
(i) the completion of the “Tenant tmprovement Work and (i) receipt by Landiord of the first
instaliment of Base Reol which is payable by Tenant, but in no event shall the Temant

39
LEGALDO2426 52858 3 SSHT0UET 000





image173.png
Improvement Allowance be paid to Tenant prior to Tenant baving furnished to Landlord, in form
2nd substance acceptable to Landlord, ali of the following:

(& A certification by tenant’s archilec that the Tenant Improvement Work
has been completed in accandance with Tenants plans therefor and in compliance with all
applicable laws, which pians shall have been spproved by Landiord priar to commencement of
the Tenant Improvement Work in accordance with Section 20, and which certification shall be
subject (o verification by Landlord;

(b)  Copics of ail invoices for labor and materials for the Tenant
Work in an aggregate amount not ess than the amount of the disbursement which Tenant is
requesting from the Tenant mprovement Allowance;

(c)  Evidence of the satisfactory completion of all required inspections and
issuance of any required approvals and signoffs of public authorities with respect thereto, if any;
ad

) Anexecuted and scknowledged release of mechanic's liens with respect to
the Premises executed by Tenant's general contractor and by every subcontractor and supplier of
labor and/or materials engaged in or supplying materiais for the Tenant Improvement Work.

Notwithstanding anylhing st forth above, when the conditions set forth above for
payment of the Tenant Improvement Aliowance have been saisficd, landlord shall have the
cight, at Landlord's sole option, to either {A) pay the Tenant Improvement Aliowance to Tenaat
or (B} apply the Tenant Improvement Allowance fo te next due instaliment of Base Rent.

61.  Patriot Act. Tenant represents, warrants and covenanls that neither Tenant nor
any of its partners, officers, direclors, members or shareboiders (i) is Jisted on the Specially
Designated Nationals and Blocked Persans List maintaincd by the Office of Forcign Asset
Control, Department of the Treasury (“QFAC™) pursuant to Executive Order No. 13224, 66 Fed.
Reg. 49079 (Sept. 23, 2001) (“Order™) and ali appiicable provisions of Titie Il of the USA
Patriot Act (Public Law No. 107-56 {October 26, 2001)); (i) is listed on the Denied Persons List
and Entity List maintained by the United States Department of Commerce (i) is listed on the
List of Terrorists and List of Disbarred Parties maintained by the United States Department of
State, (iv) is lsted on any list or qualification of “Designated Nationals™ as defined in the Cuban
Assets Control Reguiations 31 C.F.R. Part S15; (v} i listed on any other publicly available iist of
ferorists, lerrorist orgaizations or narcotics traffickers maintained by the United States
Department of State, the United States Department of Commerce or any ofher governmental
authority or pursuant fo the Order, the rules and regulations of OFAC (including withont
limitation the Trading with the Enemy Act, 50 US.C. App. 1-44; the International Emergency
Economic Powers Act, 50 U.S.C. §§ 1701-06; the unrepealed provision of the Irag Sanctions
Act, Publ. L. No. 101-513; the United Nations Participation Act, 22 US.C. § 2349 aa-9; The
Cuban Democracy Act, 22 US.C. §§ 6001-10; The Cuban Liberty and Democratic Solidarity
Act, 22 US.C. §§ 6021-6091; and The Forcign Narcotic Kingpin Designation Act, 22 US.C. §§
1901-1908, 8 US.C. § 1182, all as mzy be amended from time to time); or any other applicable
requirements contained in any enabling legislation or other Excentive Orders in respect of the
Order (the Order and such other rules, regulatians, legisiation or crders are collectively called the
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“Onders™; (vi) is engaged in activities prohibited in the Orders; or (vii) has been convicted,
pleaded nolo contendere. indicted, arraigned or custodiaily detained on charges involving money
laundering or predicate crimes to money lamndering, Grug trafficking, tesrorist-related activities
or other money laundering predicste crimes or in connection with the Bank Secrecy Act (31
U&C.§§5]lletﬂ),1hls§e¢hnn6| shall not apply to any person or entity to the extent that
such person’s or entity’s interest in Tenant is as a stockholder of a U.S. Publicly-Traded Entity.
As used in this Agreement, “U.S. Publicly-Traded Entity” means an entity whose securities are
listed on a national securities exchange, or quoted on an automated quotation system, in the
United States.

[REMAINDER OF PAGE INTENTIONALLY LEFT BLANK. SIGNATURES
APPEAR ON NEXT PAGE,|
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IN WITNESS WHEREOF,

ntending to be legally bound, Landlord snd Tenant have
Dale.

Temnut:

‘OCEAN POWER TECHNOLOGIES, INC,,
2 Delaware corpogation

Landlord:

PPF INDUSTRIAL 28 ENGELHARD, LLC, 2 Delaware limited liebility
company

‘By: PPF Industrial, LLC, a Delaware limited Hability company, its sole
member

By: PPF OP. LP, a Delaware limited partnership, its sole member

By: PPF OPGP, LLC, 3 Delaware limited lsbility company, its
general partzer

By: Prime Property Fund, LLC, a Delaware limited liabilty
‘company, its scle member

CeaaLusIois st s seenour e
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LAND

BLOCK 47.01, LOT 3.03, Monroe

BEGLANING AT A POINT IN THE WESTERLY RIGHT OF WAY LINE OF ENGELHARD DRIVE,
SAID POINT BEING LOCATED NORTHERLY DISTANT 2210.93 FEET ALONG SAMZ PROM THE
INTERSECTION OF THE SOUTHERLY PROLONGATION OF SALD WESTERLY RIGHT OF WAY LINE
OF ENGELHARD DRIVE WITH THE

EASTERLY PROLONGATION OF THE NORTHERLY RIGHT OF WAY LINE CF PROSPRCT PLAINS-
HALF ACRE ROAD AND FROM SAID EEGINNING POINT ROUKNING:

1. NORTE 76 DEGREES 5¢ MINUTES 30 SECONDS WEST ALOKG THE COMMON LINE BETWEEN
LOTS 3.03 AND 2.01 IN BLOCK 47.01 AS SHOWN ON THE CURRENT MONROE TOWNSHIP TAX
MAZ, 1057.26 FEST TO A POINT IN THE EASTERLY LINE OF LANDS WOW OR FCRMERLY 0P
THE PENN CENTRAL RATLROAD; THENCE

2. NORTH 33 DEGREES 25 MINUTES 16 SECONDS EAST ALONG SAME, 54.95 FERT 70 A
BOINT; THENCE

3.  SOUTH 75 DEGREES 54 MINUTES 30 SECONDS EAST ALONG THE COMMON LINE
BETWEEN TAX MAP LOTS 3.02 & 3.01 TH BLOCK 47.01, 319.93 PEST 70 A POINT;
THERCE

4. NORT 33 DEGREES 25 MINUTES 16 SECONDS EAST ALOBG SAME, $36.83 FEET 70
A POINT; THENCE

5. SOUTH 56 DRGREES 34 MINUTES 44 SECCNDS EBAST ALONG A KEW LINS THROUGH
TAX MAP LOT 4.03 IN BLOCK £7.01, 345.74 EEST TO A POINT; THENCE

6. SODTH 11 DEGREES 40 MINUTES 21 SECONDS EAST, ALOKG SAME, &11.43 FEET 70
A POINT; THERCE

7. SOUTE 37 DEGRERS 05 MINUTES 35 SECONDS EAST ALGHG THE COMMON LINE
BETWEEN TAX MAP LOTS 3.02 AED 4.03 IN HLOCK 47.01, 55.00 FEET TO A POINT IN
THE AFORRMENTIONED WESTERLY RIGHT OF WAY LINE OF ENGELHARD DRIVE; THERCE

B.  SOUTHWESTERLY, ALORG SAME, ALONG A CURVE TO THE LEPT, HAVING A RADIUS
OF 480.00 FEET, AN ARC LENGTH OF 333.56 PEET TO THZ POINT AND BLACE CF

BESTANTNG.

Al
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BUILDING/PREMISES

[ATTACH PLAN SHOWING BUILDING/PREMISES]
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EXHIBIT "B
'WORK LETTER

‘To induce Tenant to enter into the Lease (1o which this Exhibit “B” is attached) and in
consideration of the mulual covenants hereinafrer contained, Landlord and Tenat agree as.
Follows:

1. & Tenant shall construct, using a contractor approved by Landlord (such
approval ot to be unreasonably wilkiheld) at Tenant’s expense (subject Lo Landlords obligation
10 provide Tenant with the Tenant Improvement Allowance in accordance with Section 60 of the
Lezse), the leasehold improvements to the Premises deseribed on Exhibit “B-1” hereto {the
“Tenant Improvement Wark”) in substantial accordance with the Plans. Nobwithstanding the
foregoing, any items set forth on Exhibit “B-1” shall be subject to Landlord’s revicw and
approval in connction with Landlord’s review of the Plans, which approval may be withheid in
Landlord’s sole diseretion if they affect the Building strueture or Building systems.

b, Tenant shall cause a prefiminary layout to be prepared with Landlord’s
cooperation and for Landlord’s approval. Landiord’s failure to approve or disapprove the layout
within five (5) business days of its submission shall be deemed an approval. Upon approval of
the layout, Tenant shall prepare, or cause (0 be prepared, working drawings endior specificalions
for the construction of the building items and improvements 1o be included in the Tenant
Improvement Work, adequate in detail to perform the Tenant Improvement Work (together with
the preliminary layout, the drawings and/or spocifications are referred to as the “Plans”). The
Plans (and any modifications thereof) shall be subjeet to Landlord’s approval (which approval
stall not be unreasonably witbheld, provided thet Landiord may withhokd its approval to any
aspect of the Plans which affect this Building systems or siractures in its sole discretion).
Landlord’s failure to approve oz disapprave the Plans within five (S) business days of submission
shall be deemed an approval. If Landlord disapproves of the Plans, then Landiord shall notify
Tenant thereof specifying in reasonable detail the reasons for such disapproval, in which case
Tenant shall, within ten (10) days after such notice, cither revise such Plans in accordance with
Landlord’s objections 1o the extent that such are zeceptable to Tenant and submit the revised.
Plans o Landlord for its review and approval or notify Landlord that Tenant does not approve
Landlord’s objections specifying in reasonable detail the reasons for such disapproval, in which
event the pertics shall reasonably cooperate to determine an altemative solution. Landlord sall
notify Tenant in writing Whether it approves of the resubmitted Plans within five (5) business
days after its receipt thereof (and specifying in reasonable detail the rcason for any disapproval),
and, if Tenant has disapproved of Landlord’s prior objections, whether Landlord is willing to
‘modify or withdraw such objections. This process shail be repeated until the Plans have been
finally approved by Landiord.

2. (@) Tenantshall be responsible for the cost of preparing the Plans and costs
‘necessary to file the Plans with, and obtain the necessary permits and approvals of, any
governmental authority having jurisdiction thereof, which costs shall be reimbursed from the
applicable Tenant Improvement Allowance to the extent the Tenant Improvement Allowance is
not exhausted.

ERGALDS 4242’ S 59SS 558 804457.000





image181.png
(b} Any costs of the Tenant Improvement Waork in excess of the Tenant
Improvement Allowance shall be paid by Tenant.

3. Tenantagrees o pay to Landlord as 2 construction management foe 2n amount
equal to 2% of the casts of the Tenant Improvement Waork. Such emount shall be payable from
the Tenant Improvement Allowance, to the extent nof exhausted, and if the Tenant Improvement
Allowance is exhausted, within thirty (30) deys after an invoice therefore is delivered by
Landlord to Tennt.

4. Tenant shall obtain all govemmentally required building and construction permits

and arrange for all governmentally required progress and final inspections related o the Tenant
Improvement Work.

B2
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EXHIBIT “B-1"

‘Tenant Improvement Work

The followiag Tenant Improvement Work is anticipated 1o be cffected in the Premises:

Replace/install large overhead door and associated ramp.
Build floor to ceiling partitianing walls in the warchouse/shop floor arca to scgregate
‘between the different areas as needed:

Move, install new, andor remove partitioning walls in the office area and
‘warchouse/shop floot area, including sound proofing, as needed

Relocate and/or install power distribution system (e.g., drops, outlets, conduit or like
systems) as needed in the warshouse/shop floor and uffice arcas

Mave and/or install telecom system (e.g., outlets/ports, drops, conduit for phonc, nteret,
cable TV, projectors or like systems) as neded in the warchouse/shop floor and office
aress

Build and/or expund udlditional bathrooms as nceded

Install low pressure air and/or water plumbing in the warchouse/shop floor as needed
Patch walls and floor throughout office and warchouse/shop floor areas.

‘Paint all walls throughout waretiouse/shop floor and office areas

Clean and seal the entire floor (warchouse/shop fioor area) using indusirial grade sealant
Replace interior doors and windows as needed

Upgrede server room

Install/replace drop ceilings including sound proofing as needed

Change lighting fixtures throughout entire facility (¢ increase lumens, including externel
Tighting as needed

Instali/upgrade facility security sysier

Install workstations and cubicles as nceded
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EXHIBIT “C"
COMMENCEMENT LETTER

Re:  Lease daed as ol 2017, by and between PPF Indusirial 28
Engelhard, LL.C, as Landlord, and Ocezn Powers Technology, Inc., as Tenant, for 55,958
rentable square feet at the Building located at 28 Engelhard Drive, Monroe Township,
New Jersey.

Dear

In accordance with the terms and conditions of the above referenced Lease, Tenant
‘accepts possession of the Premiscs and agrees:

1. The Commencement Date of the Term of the Lease is. 5
2. The Expiration Date of the Term of the Lease is

B Base Rent payable for Lease Years and the first 2 ]
months of Lease Year __is as set forth in the Lease Summary.

Please acknowiedge your acceptance of possession and agreement to the terms set forth
above by signingall 3 counterparts of this Commencement Letter in the space provided and.
retuening 2 fully executed counterparts fo my attention.

Sincerely, Agreed and Accepted:
Tenant:
Property Manager
By:
Name:
Title:

1
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EXHIBIT

RULES AND REGULATIONS

1. Tenant will not place eny signs on the Property without Landlord’s prior wrilten consent,
which may not be unreasonably, withbeld, and delayed. All signage must comply with all
applicable laws. codes and regulations, including, without limitation, zoning and building codes.
No adverlisements, pictures or signs of any sort may be displayed on or outside the Premises
without the prior written consent of Landlord which may not be unrcasonzbly, withheld, and
delayed. . This consent requirement includes any portable signs or vehicles placed within the
parking lot, Commen Arcas or on streets adjacent thercto for the purpose of advertising or
display. Lendlord has the right to remove any such unapproved item at Tenant’s expense if
Tenant feils to do 50 afer reasonable nofice from Landlord.

2. Except s is provided in Section 1{d) of the Lease, Tenant may 1ot park or store motor
vehicies, trailers o containers outside the Premises after the conclusion of normal dily business
activity except in approved arcas specifically designated by Landlord.

3. Tenant may not use any method of heating or air-conditioning other than that supplied by
Landlord without the pricr written consent of Landlord.

4. All window coverings and window films or coatings installed by Tenant and visible from
outside of the Building require the prior written approval of Landlord. Except for dock shelters
and seals as may be expressly permitted by Landlord, n0 awnings or ofher projections may be
atached 1o the outside walls of the Building.

5. ‘Tenant may not use, keep or pemmit to be used or kept any foul or noxious gas of
subsiance en, in or zround the Premiscs unless approved by Landlord. Tenant may ot use, keep
or permit to be used or kept any fammablc or combustible materials without proper
‘govemmental permits and approvals.

6. Tenant may not use, keep or permit to be used or kept food or other edible materials in or
around the Premises in such a mamner as o attract rodents, vermin or other pests. Tenant may
ot permit cooking in or ebout the Premises other than in microwave ovens.

7. Tenant may not use or permit the use of the Premises for lodging or sleeping, for public
assembly, o for any illegal or immoral purpose.

8. Tenant may not alter any lock or install any new locks or boits on any door at the
Premises withaut prior notiee to Landlord. .

9. Exceptas is provided in Section 1(d) of the Lease, Tenant will park motor vehicles only
in those gencral parking arcas as designated by Landlord except for active loading and
unloading. During loading and wnlowding of vebicles or containers, Tenant will mot
unreasonably interforc with traffic flow within the Property and loading and unloading areas of
other tenants.
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10, Storage of propanc tanks, whether inferior or exterior, will be in secure and protecicd
storage enclosures approved by the local fire department and, if exterior, shall be locaied in arcas
specifically designated by Landlord. Safety equipmen, incloding cye wash stations and
approved neutralizing agents, will be provided in areas used for the maintenance and charging of
iead-acid batteries. Tenant will proteet clectrical panels and building mechanical equipment
from damage from forklift irucks.

11, Tenant will not disturb, salicit or canves any occupant of the Building or Property and
will cooperate 1o prevent same.

12 No person may go on the roof of the Building without Landlord’s permission except to
pertorm obligations under its lease.

13, No animals (other than seeing eye dogs and fish in a fish @ank) or birds of any kind may
be brought into or kept in or about the Premmises.

14, Machitery, equipiment and apparatus belonging to Tenant which cause noise or vibration
that may be transmitted to the structure of the Building to such a degree as to be objectionable to
Landlord or other tenants ot to cause harm to the Building will be placed aad maintained by
Tenant, ar Tenant’s expense, on vibration eliminators or other devices sufficient to climinate the
transmission of such noise and vibration. Tenant will cease using any such machinery which
causes objectionable noise and vibration which cannot be sufficiently mitigated.

15, Except as is provided in Section 1(d) of the Leasc, all goods, including materia! used fo
store goods, delivered to the Premises of Tenant will be immediately moved into the Premises
‘and will not be left in parking or exterior loading arcas ovenight.

16, Tractor trailers which must be unhooked or parked with doily whesls beyond the concrete
loading arees must use steel plates or wood blocks of sufficient size o prevent damage to the
asphalt paving surfaces. Except as is provided in Section 1(d) of the Lease, 70 parking or storing
of such trailers will be permitted in the auto parking areas of the industrial park or on streets
adjacent thereto.

17. Forklifis which operate on asphalt paving arcas may not have solid rubber tires and may
use anly tires that do not damage the asphalL.

18, Tenant will be responsible for the safe storage and removal of all pallets. Pallets will be
stored behind screened enclosures at locations approved by Landlord.

19, Tenant will be responsible for the safe storage and removal of all trash and refuse. Al
such trash and refuse will be contained in suitabte recopacks stored behind screened enclosures
at iocations approved by Landlord. Landiord reserves the right to remove, at Tenant's cxpenise
and without forther notice, any trash or refuse left clsewhere ouside of the Premises or by
Tenant elsewhere on the Property.

20, Tenant may not store or permit the storage or placement of goods or merchandise in or
around the Common Areas surrounding the Premiscs. No displays or salcs of merchandise arc
allowed in the parking lots or other Common Areas.
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21. Tenant will appoint an Emergency Coordinator who shall be responsible for assuring
notification of the local fire department in the event of an emergenicy, assuring that sprinkler
valves are kept open and implementing the Factory Mutual “Red Tag Alert” system including
wezKly visual inspection of ali sprinkler system valves on or within the Premises. “Tenant will
provide Landlord access lo fire protection and any related communications equipment in the
Premises at all imes.

22 Smoking is prohibited in the Building and within tweniy-five (25) feet of any entries,
‘outdoor sir intakes and operabie windows.

23, The use of CFC-ased refrigerants is prohibited in the Building and in the Premises.

24 The use of any products or insulation containing urea formaldehyde ar urea formaldehyde
resin is probibited in the Building and in the Premiscs.

25, Before closing and leaving its premises at any time, Tenant shall use reasonable efforts to
um off all lights, clectrical appliances and mechanical quipment that are nol otherwise required
to remain on. The use of space heaters is prohibited. Notwithstanding anything (o the contrary
herein, any space conditioning equipment that is plsced in the Premises for the purpose of
increasing comfort to Tenant shall be operated on sensors or fimers that limit operation of
‘cquipment to hours of occupancy in the areas immediately adjacent to the occupying personmel.
Tenant agrees to comply with all mandaiory and voluntary energy, water or ofher conservation
controls or requirements applicable to industrial buildings issued by the federal, state, county,
‘municipal or other applicable governments, or any public wiility or insurance carrier including,
without limitation, controls on the permitted range of temperature scitings in office buildings or
requirements necessitating curtailment of the volume of energy consumption of the hours of
operation of the Building. Any terms or conditicns of the Lease that conflict or interfere witix
compiiance by Landlord with such controls or requirements shell be suspended for the duration
of such controls or roquirements. It is further agreed that complisnce with such controls or
requirements shall not be considered an cviction, actual or consiructive, of Tenant from the
Premiscs and shall ot entitle Tenant to terminate this Lease of (0 an abatement or redustion of
any rent payable hereunder.

26 Tenant covenants and agrees, at its sole cost and expense to comply with Landlord's
recycling policy. Tenant shall dispose of in an environmentally sustainable manner any
equipment, fumishings, or materials no longer nceded by Tennt and shall recycle or re-use in
‘accardance with landlord standards adopted for the Building.

27, Tenani (a its cost) shall install occupancy sensors on all overhead light fixturcs so that
they automatically switch off when an area is unoceupied. Tenant (at its cost) shall install
‘occupancy sensors on all built-in or fixed task lighting fixtures so that they autematically switch
off when an area is unoccupied. Such sensors may b instalicd with manual overrides for arcas
that are normaliy occupied, such as individual offices and conference rooms.
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EXINBIT “E-17

Approved Tenant items o be Iocated in track parking areas

Buoy parts (all wetal}

Buoy stands (current and past projects. all metal)

Buoys (marker and cable float, all plastic)

Large safely equipment (sand and concrete barriers, scaffolding)
Storage containers containing items which are not Hezardous Matcrials
Forklif, 10T, LP-powered
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EXHIBIT “E-2"

Approved Tenant substances 1o be used or kepf on, in or around the Premises

Lithium iron phosphate:
Lithium titanate

Lead acid battcries

Electric forkl[ft bettery pack

Food-grade Teflon grease
Denatured clcohol for cleaning.

Acctone as needed

Paint in quantities of oo more than 5 gallons
Propane (small canisters)

Oxygen/Acetylenc (small quantity for cutting torck)
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